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November 22, 20060

via MESSENGER

Clerk of Court

U'rated States Distmict Couct
316 North Rober! Strest

St. Paul, MN 55101

Re:  Lambros v. Favikmer, ef al
Court File No.; 98-1621 DS/ ITMM

Crear Clerk:
Enclaged herewith for filing is the original and one copy of:

1, Plaintiffs Memorandum in Support of Plantiffs Objecti
Magistrate Judge Mason's Repornt and Reconmmendation

2 The following Allachients:

WRITERE DIRECT DAL
{612) 334-8448

TWRITERS £-MalL

stegre(@briggs com

on Lo

- Copy of tetter dated Movember 4, 2064 from Plaintiff Jahn Gregory Lambros

te Gregury Stenmoe with enclosures,

v Copy of letter dated November &, 2000 from PlaintiFf John Gregory Lambros

to Grepory Stenmos. :

- Copy of letter dated November 7, 2000 lrom PlaindifT John Gregory Lambros

to Gregory Stenmoc.

. Copy ol letler dated November §, 2001 from Plainti ff Joha Gregory Lambrog

to Gregory Stenmoe,

. Copy of levter dated November 9, 2000 from Plaintiff John Gregory Lambros

1o Gregory Stenmoe with anclogures.
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BRIGGEGE ww MORGAN
Clerk of Court
Movember 22, 2000
Fage

. Copy of letter dated Movember 11, 200 from Plaintiff John Gregory
Lambros ta Gregory Sienmoe,

- Copy af letter dated November 13, 2000 from Plaintiff John Gregory
Lambros 1o Gregory Sienmee with etclosures.

. Copy of letter dated Movember 15, 2000 from Flamiiff John Gregory
Lambras l¢ Gregory Stenmoe with enclosures,

Thank you.
Very truly yours,
BRIGGS AND MORGAN
B
Stemmn]
Enclosuras

c.c: John Lambros wiencl {via Express Mail} [//

O)S:sip
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UNITED STATES DISTRICT OOLURT

ISTRICT OF MINNESOTA
JOHN GREGORY LAMBROS, Case Mo Civil DB-1621 (DED/IMM)
Flainn F,
MEMORANDUM [N SUPPORT OF
V. PLAINTIFFS' QBJECTION

IO MAGISTRATE JIDCE MASON'S
REFORT AND RECOMMENDATION

CHARLES W, FAULKNER, zuad as

Eitate"will Business Insorance of

Deceased Altomey Charles W, Faulkner,

SHEILA RECGAN FAULKNER,

FAULKNER AND FAULKINER, Atlormeys at

Law, and JOHM AND JANE DOE

Dlendant

john Gregory Lambros, {"Lambros®) submits this Memwrandum md - abteched
cotrespondence from Mr. Lambros in Suppon of his Objections to Magstrate Judge John M.
Mason's Report ard Recommendation daled Detober 31, 2000 {"Recommendaiion”). Magisiratc
Judge Mason emoneously recommends that Lambros' compliint be dismissed based on an
umwarranled exiension of the Dgiubak case. Furiher, material questions of fact exist mitil regerd to
PlantifTs remaining claims. Accordingly, pursuant (o 28 UJSC ﬁ&é{b}l{ LX), PlambfT respecifully
requests that this Court decline ro adopt Magistrate Judge Mason's Report and Eecommendation and

deny Defendants' Mation.
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STANDARD OF REVIEW

A disirict courl reviews a magisirale's roporl and recomimendation and any objections to it
under the slandards seir forth in 28 U.S.C. 838{b}1). This Court conducts a de rovo review of the
Recommendation to the extent & party chijects and it may accept, reject, or modify, in whole or 1n
part, the magistrale judge’s findings or recommendations. Fed. B. Civ. Pro. LR 72.1{cX2), Branch
v, Martin 886 F.2d 1043 (Bth Cir. 1989).

ARGLMENT

L The Defendant IS Nat Immupe From Swil Based Onp Common Law Immunity.

Mapistrate Iudge Mason's recommendation thal Lambros' ¢laim be dismissed based on the
argument that Defendant is immune fom suit under commeoen Law immunity s ermongoes. Magistrale
Judge Mason's Recommendation 15 based on an unwarranied extension of Dzivbak v, MotL 500
N.W.2d 771 (Minn. 19933, In Rziuhak, the Minnesota Supreme Court held that firll-time state public
defenders are iImmune from suit for malpractice. The Dzighak case had Ii.mit-u.d applicability and
offered inmumty galy (o fell-ime puklic dofenders paid by the state, Dmubak 15 nal applcable o
the inslant case because the Diefendand i3 not a fitll-time slate public defender, but rather, a fedeyal
court-appointed, privale attomey who was paid by the federal government. Therefore, ne nexus
exisied berwesn the state of Minnesola and defendant. See Polk Counby v. Dodsop, 454 LS, 312,
FO L. Ed. 2d. 509 {1981} {public defender paid by Lhe state does not acl under zolor nfsﬁﬂe Law,
functions performed by public defender are private in nature and not those of the staie). Magistrane
Judge Masan acknowledged in his Recommendation that the Dzjubalk case differed fmm the case

at issue ard stated:
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In Dziybgk, the Minnesota Supreme Cours held thar fult-time state public defenders are
immune from soit for legal malpractice. C.W. Faulkner {the defendant}, on the other hand,
was a private attomey sclecied to represent Plaintiff in s single cnmimad eage. The Minnesaola
decision doss nol directly address the issuc of immunity for privale atlormeys who serve as
part-time public defendess presented by this case.
Report end Recommendation ("R&R™}at 10-11. Magistrate Judge Mason further acknowledged that
the state may define defenses to malpractice clgims, “unless of course, the siate rale is in conflicl
with lederal law.™ Ferrt, 444 115, at 195; (R&R. at 7). Nonctheless, Magistrate Jidge hMason
ealended Dziubak, predicting thal the Minnesota Supreme Court would find enough similarities
between part-time, coutt-appointed federal public delenders and full-time stale puble defenders o
extend the reasoning in the Dziubak to grant Federal court-appainied attomeys immunity from
malpractice lawsuits. In conimast, United States Supreme Court has declzred that sirong federsl
policy reasons dictate that federal court-appointed altorneys not be granted immunity. According
to the United States Supreme Court, Faderat court-appointed anomeys paralicl pnvately tetamed
aomneys. Therefore Driubak should not be extended 10 offer immunity to federal count-appointad
altornevs.  In Fermi v. Ackerman, 444 US 193 (1579) the United Stales Supreme Court denied
immunity 1o a federal count-appointed attorney, stating:
The point of immunity for such...officials is to foresiall an atmosphere of intimidation thal
would conltict with their resolve to perform their designated funclions in a principled
fashion. In conirast, the primary office performed by appointed counsel parallcls the office
of privately relained counsel.. His principal responsibility is ta serve the undivided interests
_of his client..The fear that an unsuccesshul defense of 2 coiminal chage will lead to a

malpractice claim does not conflict with performance of that function. If anything, it
provides the same incentive for appointed end relained counsst w perferm that funclion

competently. Theprimary mtionale for granting immunity t lwﬁﬂﬂ_ﬂmﬂ

nat appl afenge r

Id. at 204 {emphasic added). The Eighth Circuit in White v, Bloom, 621 F.2d 276 (8" Cir. 1780)
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followed the United States Supreme Court decision in Egm and appliad the reagomng in Férg in
denying immunity 1o a counl-appointed altormey. The While court agread thal the "irpariant reason
supporting commaon law immunity lor prosecutors and judges therefore does not support 2 like
immunity for court-appainted atlorneys.” Id, m 280, The Eighth Circuit coun interpreted the
application of the Fetri caze 1o apply broadly, stating, “its broad holding is that the federa] cormmon
law imrmunity available o prosecutars and judges...is net avaitable to court-appainted attomeys.™
White. 621 F.2d at 280 (cHlation omitted). Accordingly, Magistrate Judge Mason £red 53 2 marter
of law 1n exiending Dizubak to federal coun-appointed atlomeys such as Defendant Faulkner.
Magisirate Judge Mason failed to consider the United Stales Supreme Court's as well as the Eighth
Cincuil Coun's analysis of the similanitias between cour-appainted attorneys and private prachice
attorteys and crmoneously predicted the Minnesota Supreme Courl would exiend Diziubak w protert
federal court-appointed aflomeys from malpractice suits and deprivation of Sixth Amcndment Righis
to effective assistance of connzel.
il. The Issue of Causaticom Presests A Cenwine Issus of Material Fact

The elements of a tegal malpraciics cause of action are (1) the existence of an altorney-client
rclationship; (2) the attorney’'s negligence or breach of comiract; (3) the stlomey’s regligence or

breach proximately caused the plainti(F damages; and (4] but fot the altomey's canduct, the plaintiff

would have prevailed in the cause of action. Seg Fouse v, Dupkley & Benett, PLA., 520 N W.2d
406, 40% (Minn. 1 994). Magistrate Judge Mason determined that Lambros” malpractics ctair lacked
genuine issue of matedal fact by emoncously finding that Lambros cannot establish that the

Deciondant's actions were the cause of his inability ¢ oblain a more favorable sentence.  There is
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substantizl cvidence submibied to the coun which clearly provides ample genuine issues of material
fact for a jury to delermine with regards to the issue of causation.

Lambros states in his affidavit that he "would of [sic] accepled a plea bargain of NOLO
CONTENDRE a5 1o the drug indictment andfor pled guilty to Conspitacy to defravd RS law i
function...” Avgust 3, 2000 Lambros Aff 125, Magistrate Judge Mason ignored Lambros' affidavit
and instead retied on two defective pieces of evidence, First, Magiztrale Mason cites a statement
in which Lambros informs the court that he feels he is fating the death penalty and therefore would
nol negatiste o possible plea bargain, (R&R at 13). The second picce of evidence Magistrate Mason
emoncously relies onis a statement by Jeffrey L. Orren, who stated in his affidavit that Lambros told
frim that he would not have accepted 3 plea agreement even if it meant he would eperid no time in
Jail. (R&R at 13-14). Based on these twe picces of evidence, Magistrate Judge Masoe conciuded
tha “there is no iseue of material fact as to whether C.W. Faulkner's aclions were the cause of
Flaintiif's injury, and thal Ptaintiffcannot establich the causation element o his malpractice claims.”
(&R a1 14).

However, neither picce of cvidence lends support o conclude that there is no genuine issue
of maletial Facl a5 to whether the Defendant’s actions caused Lambros' injury. The statement in
which Lambros says that ke chooses nol to negotiate a plea bargain was rade by Lambros based ou
fraudulent information given to him by the Defendant reganding hiy mandatory life scr-lttm:::
without parole. Lambros made this siztement with the false belief, crealed by Defendant, that he was
facing a “life term without possibitity of parole™. This statement, which was celicd on by Magisicate

Macon in making his Recommendation, docs not establish that Lambros would have daclined to (ake
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% Plea bargain 1f olfered 1o him, especially when Lambros could only receive nomore than & 30-year
senlence under Brazilian law, which the court was bound to enforcs due 1@ Lambros' extradition
from Brazil. Rather, this statemem lends further suppon to Lambros® ¢laim that incorrect SentenLing
information given to him by Defendant resulted in a less Favorable senience for Lambros, personal
financial ruin.:n:i deprivalion of his Sixth Amendment Right to effective assistance of counsel.
Algust 3, Z0K) Lambros Aff. Thal is, the statemenl Lambros made rellscis his negative itnpression
abcul his l.:hilll:t;ﬁ of getting a betier plea bargain and his constintional rights under BraziTian Jaw,
I.ambros made this statement with the mistaken idea that any plea bargain would have baen Euitless
because he was facing a mandatocy life: seatence and not be given his constitutional Aghts under
Brazitian law. Tambros’ misunderstanding of his ability to plea bargain, as reflected in his slatenzent,
was created by the fraudylent sentencing information that Defendant provided him.  Additjonally,
defendants committedd fraud when they offered Lambros a 7-year plea agrecment, as the government
did net mesl the requirements of filing a § 3553 {¢)or § SK 1.1 motion. Sce IS, v, Coleman. 595
F.2d 500, 504-07 (8% Cip, | 990X notice must appear within plea agreement).

Funher, there are oo statements from Lambros wherein he said he would nol accept a plea
bargain in the context of having correct sentencing information. As a result, several questions of
malenial fact relating to causation exists. I is a question of Fact for a jury to determine whether
Lambros' slatements were made as a resulk of receiving frauduient sentencing I'I'lfl:rﬂ'l'lil:im.'l from
Defendant. It is also aguestion of fact for a jury 1o determine whether Lambos would have received
a more favorable plea agreement if he had coment sentencing information. These issues relate to

whether Defendant’s actions caused Lambros injury and are questions of materal Tact for the jury
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to decide. As a result, Magisimaie Judge Mason erred when he concluded, based on this statemeni,
that no guestions of material fact exist with regards (o the 1ssue of causation.

The:second piece ol evidence Magistrate Judge Mason erroncously rlies upon is a stalement
mizde by Teffrey L. Oren, dated January 27, 1994, in which Mr, Omren asserts (that Lambos told him
that Lambros would not have accepted 2 plea agreement cven if it meant he would nol have to go
to jail. This statement should noi have bean considered by Magistrate Judge Mason in his
Recommendation because it 15 inadmiseable hearsay and therefore must nat be relied on as proof
of Lambros’ position with regards to swhether or not he would take vhe plea bargain. Neff v, World
Publishing Co., 249 F.2d 235, 253 (£* Cir. 1965)

Further, evidence was submitted that lends supparnt to Lambros’ claim that Lamboos would
have teerived and accepted a plea bargain had the Defendant provided accurate sentencing
nformation. Lambros submitted an affidavil which states that he would have accepted he plea
bargain that co-defendant Pamela Rae Lemon was offered and accepied hed he recsived accurate
sentencing information from the Defendant and becn offered such a plea bargain. August 3, 2000
Lamhbraz AT

That Lambros' co-defkndants received a plea bargain and 2 lasser sentence lends funther
suppott to Lambros' ¢laim that he, 10o, would have received a plea bargain with a lesser sentence had
Drfendant provided Lambros and the fzderal prosecutor with correct sentencing informatian, as per
the requiramenis of the U.S /Brazil Exbradition Trealy Lambroz was cxiradited under. Mr. Lambros'
co-defendants Pam Lemnon, Lamy Pebbles, Ralph Amero and Ira Bemic were offered and accepted

lesser plea agreements. August 3, 2000 Lambros AT 4 36-40. For cxample, Pam Lemon reecived
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a sentenee of 2 months with work release and supervised release for 2 voars. (August 3, 2000
Lambros Aff § 38). This presenis a genuine issue of matenal fact as 10 whether based on this
evidence, dir. Lambros would have received and would have acecpled 2 lesser plea agreement if the
Defendant had provided the cotrect sentencing information to Lambiras and the federal proseculors.

In Fact, Lambros’ Maximum Sentence Faposare was aoly 30 years, a lesser maximum senlence than

e
""E--z} f Lambros' co-defendants, due to Brazilian Jaw and the 115 /Brazil Extradition T reary Lambros

was deqied.

Moreover, unwder Minnesota case law, the issue of causation is a malter af fact to be decided

by & jury, not ajudge. St Payl, Bire & Marine [nsurance Company, v. Honeywell, 2000 WL 655007
(Minn. App. 2000), {(holding causation is & question of fact for the jury's finding and Lherefate, in
concluding appeltant failed w establish causation, the district coun "impermissibly weighed
evidence and judged withess credibility ) (Citation omitied), Therefore, Magistrate Judge Mason
emed when he recommended this case be dismizsed because x genuine guestion of material Fac did
not exist for & jury ho decide.
UI. Lambros' RICO Clalm Fresents n Genvine Issue of Malerial Fact

Magivirate Judge Mason ermronecusly concluded that no genuing issuee of material [act exisis
to support a RICO clam agungi the Defimdant. However, Lambros maintains in his affidayit that
the Defendant violated RICO when they entered into a “scheme o intimidate, corruptly n:ner.::: and
corruptly persuade wilnegses and chents 1 efficial preceedings o withheld, fabricate and falsify
cvidence, information and testimony.” {P's Regsponge to Defs Motion daved Apnl 26, 1999), Sce

August 3, 2000 Lambros AT, Therefore, safficient evidence exists on (he RECO claim that would
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rxise [0 8 genuine izsue of matenal facl

CONCLIISTON

Based on the foregoing, and the submissions attacked hercto from Mr. Lambros daled
November 4, 6, 7, 8, 9, 11, 13, and 15, 200¢ and all previous submissions. Plaintiff objects to
Magisirate Tudge Mason's Recommendation that Lambros' cage should be dismissed. Accordingly,
Plaintiffs respecifully request that this Court decling to adopt Ihe Recommendation and deny the
Motian 1o Dismiszs and/or for Summary Judgment.

Respectfully submitied,

BRIGGS AND MORGAN, P.A.

Dated: November Ji#oos B

2404 TDS Center
B South 5* Street
Minncapehs, Minnesota 55402
{612) 334-8448

nemod (#131155)

ATTORNEYS FOR PLAINTIFF
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Hovapbar 4, X000

Joho Gregory Lambros

Reg. No. 00430=124

U.5. Penitentiary Lasvenworteh
P.0. Box 10D

Leavenworth; Kanses BADEE-1000
Web aite: www.braxilboycotb.ars

Attoroey Gregory J. Steomoe
PRIGGS & THORGAM

2400 IDE CENTER

80 South ERighth Stresat
Mitneapslis, Kinoesocta 55402
Web mite; ww,briggs.com

EE: YOUR SOVEMBNE L, 2000 LETTEE AS IO JUDGE HASCH'S EEFCRT & BECOMEENDATION

Dmat Greg:

Thank you for forwardiog Judge Meson's REPORT & RECOMMENDATION dated Occober 31,
2000 .

This respenst is wy initial thouwghts as to coame:

L. HKINNEGOTA STATE LAW CAM MOT OFPFER ITMMINITY TO PORLIC CDEFEWDERS FOR CRTMTHAL
CONTAICT AND/OR CEIMITAL DEFRIVATION OF COMSTITOTIONAL LTCHTS {TREATY RIGHTS].
See, B.5. va. GILLOCK, 63 L.Ed.2d 454, 464—46% (1980). (see mtteched for peges
§64 & 465} Therefore, the stace lavw is vwocongtltutional as ir grants lssunity
te eny public defender FDE ANT ACFION WATLE REPARSENTING HIS CLIENT.

2. Alsc see, U35, vs, BREWSTER, 33 L.Ed.2d 507, 520-Z1 (1%80).

3. I don't have my past briefs infront of me but I think I touchad oo the point
that STATE FUHDS where not invelved thus no atate rights should mttech, ete.

4. Judge Masoo did net even Eouch om all the MERITS of my MALFRACTICE CLAIMS.
Tha list is extenmive oo 1 don't have time to go into them koow. = Dismissal
of all clalms ex¢ept Coynt Ome {1 as they are included within the cooseplracy
88 pot PRAZILIAN LAW lg a priase example. What about 30 plus years when the
Brazilian Consticucrion only a)llowg 3] yesras. CRAZY.

RICD:  {(Frad fDefrand}

5., 1 inecluded all ¢laimg within the RICO CLAIM as I expanded the record wichin
my reepenses to Defeadants requeat for gummary judgement. The defendants DID WOT
object.

&. The Ttecord reflects that I included COMMON FREDICATE ACTS {OF MATY. AND WIRE
FLATD, Tiels 18 7,5.C, 1341 & L343, [ bBelieve we have cstated a violatiocm of
wire andfor mall fraud statute. as we showed: (ELENENTS)

L
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Fage 2

Hovember 4, 2000

Lahroa' latter to Attoroey Stemmos

RE: EEPORT & EFECOMMERDNATION, dated Ocrober 31, 2000

&. & scheme to dafraud:

B. participation by the defendant in the 3cheme;

c. apecific 1otent co defraad;

d. the use of the U.5. wWires oy watls in furtherance of the scheme {malling &
telephoning as to the nepotiations of PLEA AGREEMENT];

e. rTéliance.

SCEEME TO DEFRAUD wust ipvolve KRISREFRESENTATION On CMISEIOWE reaponably caleoulated
to decelve perscns of oodinsty pruodence and copprehenalon, WALTER wa. FIRSET

MAT'L BANEK, M.A., 855 F.id 267 (6ch Ciy. 1988}, ceve. depded, 489 U, S, 1067 [1989).
FRADD OQCCURE only wheo a permen of ordinary prodence and sowmprebension would

1ELY on the NISAEFMIESENTATION. ASSQOCIATION IN ADOLESCENT FETCEIATEY, 5.0, wa,

HOME LIFE INS. CO., 941 F.2d 561 [7th Giz. 1991]

MERS BEA: The term "schems Co defraud" covcoces sooe degres of plavming by the
defendant. Tt 1s ESSENTIAL that the evidense show that the defeadant entertalined
an intent to defraud. ATLAS PILE DRIVING CO. wa. DICON FIN CO., BB& F.2d 986 {8ch
Cir. 196%). THE SPECIFIC TNTENT YU DECELIYE CAN FE FOURD FREOM A MATERTAL MISSTATE-
HWENT OF FACT WITH AECXLESS DISRECAND OF ITE TRUTH. IN BE PHILLIFS PETROLEUM EECE.
LITIG., BAL F.2d at 1249. At the minioum,; The oens fea eleaent of the offenze
regquires that LELTABCK be anticipated by the defendant. PELLETIER ve. INEIFEL,
921 F.2d Ll&&5 {1lch Cir.).

PRCEPTION ARQOTARMENT: The acope of the mall and wire fraud scatutes 1 EROADEE
THAM THAT OF OOMMOR LAF FRATD. McEVOY TRAVEL RUREAT, INC. wvo. HERITAGE TRAVEL,
INC., 904 F.2d 78& (lst Cir.), cert. denied, 11l 5.Ct. 530 (1990} ¢ the xcope of
FALAUD under the [tha mail and wire fraud] scatutes is hroadsr than common ]aw
fraud, and . . . oo misrepresencation of fact Is required ip order to egtabligh
A ochems to defraud™}; sccord ATLAS PILE DREVING ., #86 F.2d ar 99).

I like to know what the hell I'm mieeing here, 1f I wasn't DECETVED a3 to the
MISREPRESENTATION andfor OMISSIONS of facts wichin the FLEA AGEEEMENT, WHAT
BAFPPENEDTTITTITEITTRITR RO TRTRITYRY

The library 18 cloeing and I want to get Chisz our it the Sunday =all to you. T'11
rall monday. THANES.

g
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John Gregory Lambrosg

feg. Wo. OQ426-174

Ir.%. Penitentiary Leavecworth
F.O. Box 1000

Leavenworth, Eansas &&048=-1000
¥eb alte: wew.brazliboycoit.org

Attormey LGragory Stamnce
BRIGGE & MORGAN

240 IDS Centsr

80 Soucth Eighcth Stres:
Minnéapells, Minmesota 55402
Wab zitw; www.briggs.com

EE: FARTTAL (AMMENTS & ORIECTIONS TO OCTORER 31, X000 — REFORY & RECMMERDATION

Deur Grag:

T tried talephoning you this morning saveral rtimeg bo mo avail., 1711 try again
later thie afteropon endfor tomorrow. I mailed you my loiclal leccer of November
4, 000 anE I will expand again. Here are ny thoughts:

1. You stated 1n your letter of Novembar 1, 2000, cthat owr response is due by
Novembar 14, 2{HW}, please Teguezt an extepalon to Movember 30, 2000,

2. Cherles Faulkner commitred FRAOD when he etetred, "Flsintiff was offersd a plea
bargain of seven {7) years in primon for all charges pending asainst him."™ Ses,
October 11, 2000, REPORT & RECOMMENDATION, FINDING OF FACT/REFORT, pege 2.

3, It wes LEGALLY IMPOSGIBAIE for the Court to give me a SEVEN (7)) year gentence
on any of the counta withio the INBICTMENT. The Hioimum by gtatute was ten (L0)
vears oo Coumt YIIL (B). Violetion of Ticle 21 TF.5.C. §% B41(a) (L) and S4L(b3(1}
(B). Sem November 14, 1997 FLEA AGAEEMFNT, pzaregraph 1 & 3. Algo the povertaaent
steted that the GFIDELINE RECOMMENDATION recge would be 792 to 365 sontha. . The
PLEA AGREFMENT is EXHTAIT € withino oy io initiel complaint andfor declaratory
judgement, dated Juma 15, 19%H.

4. The governmsnt could not change the INDICTMENT due to the fact that wy
exttadition proceedings prevented seme, oor cowld they Briog new charges withouk
seuting me back to BRAEIL first. Therafore, wo matter what kind of pcheme Charles
Faulkner gnd/or the ¥.5. Attornevs Office ceme up with, it would not work due ko
oy EXTRADITION FROM BRAZIL. Tt would oot ha legsl.

5., Haglsecrate Judge Eoeon atated oo pege Ll of the REFORT ARD RECOMMENDATION,

"We conclude that the MINEESOTA SUPREME COORT woiild wost Iikely extent ics grant

of THEWTTY to include private atborpeys acting as court-appointed public defendars.
Iefendants’ raquest that Plaiociff's salpractice eleiws be dismimsed becsuss C.W.
Faulkner was acting in the capaclty of a public defender should be graoced.™
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Fage 2

Novsnber &, 2000

Lambres' letter to SCenmos

KE: OCY. 31, 2000, REFDAT & FRCIMMFNNATION

a. Therelore, the quesclon 13, "WHAT TYPFE OF TMMIMITY D STATE OF MINNESOTA
FURLIC DEFENDERS ERIGY." -

a, [MALIFIFD IMMIMITY: {Thig can be appealad WOW 1f the Courk 13 giving
FAULKNER this defenge, Sea, MAPOLITAMO wg, FLYEM, 948 ¥F.2d 617, 62] (Ind Cir. 1991)
b, uelifiled isounicy applies Co atate law claimg only. See, HAPOLITANGD
vg, FLYNM, 949 F.24 617, 621 {Ind Cir. 1991); JACKSOW wg. BOSTICK, 760 F.3upp.
524, 532 n.e (D.Md. 199]1){Maryland couctg have REJROTED qualified immunity [or

etace CONSTITUTIONAL VIOLATIONS).

¢. [ualified ipponiry protects officlals from damage liabllity in clvil cages
unlegg they violece "olesrly eacablighed gtetutory or congticucional riphis of which
A REASONARLE PERSON WOULI HAVE KROWW." Sea, BARLOW ve. FLTEZGERALD, 457 0.5, B0D,
418 [1582). The quegtion hag algo been gtaced a8 Fohether g reaporable officer
could have belleved [her actiong] o be lawful, in light of clearly eatabklighed
law and the informacion the [defendant] pogseszged." ANDEESOR vs. CREIGHTONR, 483
U.5. 634, 641 {19&7). The Supreme Court desceribed thig rule ag one af TARIECTIVE
LEGAL REASONARLENE3S." Id. A defendzot'"s subjective state of mind 1s not relevant
ko the qualifisd imsunity defense. DAYIS wg. SCHERER, 468 U.5. 1831, 19] {1984),

d. Qualified imminmity omly applies to officials sued 1o their individual
capacitiss for money damagea. {If the State of HMimsagors wenty Eo offer FADLINTL
tmmmity Heey ghonld be 1iahle)

£. Wag the Minnegorta law ¢lear in 1992 thai Stake of Minmegeta FUBLIC DEFENDEEZ
hed 1mwunlcr??? See, HARLOW wo. PFITIGERALD, 4537 U.2. at B14.

f. 3Statutes and repulaciong are no defenge 1f FAULENER engaged 1n clearly
IHCONSTETUTIORAL CONDUCT. See, J.H.H. wg. O"HARA, 878 F.2d 240, 244 n.4 (3 Clr.
1989), cart. danled, 493 U.3. 1072 (10907,

Zr Scabte law or regulations that COWPFORM to the consticuiion way help show
how wall establinhed the constitutional lav ig. Swe, 'BRIEN wa. BOROUGH OF
WOOOBURT HEIGHTS, 679 F.Supp, 429, 435-36 (D.K.J. 1988} (saendmenr oF skakbe aCabube
limicing acrlp search of srrestees helped overcome QUALIFIED IMMUNITY.); See also,
GREEN vs. BAINT, 792 ¥.Supp. 928, 90 (5.D.N.¥Y. 1992)(vheare due procesy required
a heariog vithin a "FEASONABLE" clme, defendants could net have reasonably belleved
that excesding their ovo regulatiots” rime 1lmic wap reasonsbhle).

h. Off1c1al/FAULERER wae also expected [0 use comaon sepse in apwesting thelr
lepal obligacions. See, DOE ve, BENFRIA, 631 P.2d 91, 93 {Jth Cir. 19803 {qualified
Ingunity 15 HOT avallable vhen "alnplt copmon sense” Indicactes Chat a search is
uprtepgondble) , cerb, depied, 451 0.5, 1022 (1981); EEPOLYEDA wa. RANIREX, 567 F.2d
at 1416 {officer wap nor iwwane for conduct that "runs contrary o Combon Sense,
decency," and state regulations).

1, Io & prigon menta)]l health care cape, the ¢ourt stated that the question
1g "whather a reasonahls doector In the came sircumatances and poggeasing the aame
knowledge ag [the defandantg] could have concluded taht hig actions weye lawful . .

See, WALDROP wa. EVANS, &7) F.2d4 1030, 1034 {Ilth Cir. 1989}, rehesring denied,
880 F.22 42l (l11lth Cir. 1989).

J. HKRAGEAE ws. WITHEY, 755 F.5upp. 1304, 1518-19 (D.Urah 1990) (OEficial who

gave legal advice concrary o clearly sscabliohed law may De held liable,

I have to end hare and get this in the mall. MHore copoceow.

&1 ¥ hn_( Lagbros
s



Hovember 7, 2000

John Gregory Lambros

Reg. Ho. O042&—]24

U.53. Fepiltenciayy Leaveowarth
F.0. Box 1000

Leavemworth, Eangas GB0&A-1{HH}
Wb gike: wew.hrazxilboyoott.ory

Attorney Gregory J. Stenmoe
BRIGSES & HOHGAM

2600 IDE Center

80 South FEighth 5Street
Minnaapelis, Winmescts 55402
Web site: www.briggs.com

RE: PARTTAL OOMMENIS £ ORIECTIONS TD DCTORER J1, 2000 — REPOET & ERCOMMENTIAT TN

Dear Greg:

I tried agsin to telephone you this morning butb you weren't in. This 18 wmy
third £3rd} letter &s to Judge Magon's Ockober 31, 2000, REFOAT & RECOMKENDATION:
(a) ¥ovemher &, Z000; (b} Hovember &, Z000.

COMMON 1A% THMIMITY:

1. Judge Masen quoted FERRI vs, ACKERMAN, 444 U.5. 193 (1979} bur chooms met
o clie TONER we. GLOVEK, Bl L.KJd2d 758 (1984), where the U.5. Suprems Court held,
TPublic defenders held WOT [MMUNE FROM LIABYLITY in suita brought under 42 USCS
§1983 allegiug comspiricy with atate officiala to deprive clienc of federal Tighes.™
Thevafore, the ey to ne lowunicy iz “INTERTIOWAL MISCKWIOCT. ™

DISHISEAL OF MALFRACTICE CLATMS IUE TO CUALEFIED IMMUNITT 15 ITMMEDTATELY AFFEALABLE
AND FERED MOT ANATT A FIRAL DRCLSION:

2. 1 would 1ike to lmmadistely appeal Judge Hason's decizion or do e have to
walt fay Judge Doty's final decision o3 to my malpractice cladme bedug disminsed
becaure C.W, Faulkner wag granted iomunity under Minaesotd law, Fledse wec,
HAPOLITAMD wa. PLYNN, 940 P.24 S07, 621 (2nad Cfr. 1991):

"ITIhe question whethey o defendant 1¢ emt{tled to qualffied
Immunity from sult 1a thus SEPFERATE YRON THE MERITS OF THE
MNERLYING LOTTOW. Td. et 528, 535, 105 5.0t. at 2816, 2817,
If a Jefendant's claim of qualified foomatity §8 erconeously
denied, he will loss forewver hizs right not to steond trial
unlegsa he cen obtain ipeediate appellace review, Td. at 517,
105 5.Ck, at 2816, A denial of & clalm of Qqualified immmity,
then, 10 imwediately appealable and oeed oot await a final
deciafon, 1d." {set, MITCHELL vs. PORSTTHE, 472 U.5. SLL})

s #:Eﬂ



Page 2

Hovember 7, ZOH)

LAMBROST letter b0 Attorney Stemwoe

EE: O0T. 31, 2044, AEPORT & EECOMMENDATION

RI0D — LTEEEAL CIMSTATCTION GCLADSK:

3. Congresas has expressaly directed that RICO is to e "liberally construed To
affactuata ite remedisl purposez.” See, Pub.L.Mo. 91=452, §90&{a}, B4 Stat.
94F. See alao, SEDIMA, 5.P.R.L. ve. IMEFX ., 473 W.5. 479 (19B5). If RICO'=
language 18 plain sl unsmbiguouws, it ia controlling. See, HOW vs. SCHEIDLER,
114 5.Ct. FO5, 506 (1994). Ono the other haml, IF ITS LARGILACE IS AMBICINNYS,
THE CINMSTEDCTION THAT WOULD “EFFECTIATE ITS EEMENZLL PIORMOSE™ “FT FREWTIDING
ERHANCED SANCTIONS AFD NEW EEMEDIES ™ IS TO EE ADOPYED. See, B4 Stat. 923, 947
[(19FGY: TUBEETTE, 452 U.5. st 587=58BB, 593; EUSSELLO, 4fd4 D0.5. at 27; SEDTMA,
473 U.5. at 497=98. As oue commentator noted, ""[T]he policy Congress properly
mandatad for the constructicm of RICO is ope of a CENEROQODS. rather than a
parsinooious teading of 1te proalee of new criminal and CIVIL EEMEDIES. See,
BLAKEY & GETTING, RILD: Basic Conceptz, mote 3, at 1032=33,

EIOD — STMMGARY JUDCEMERT :

4. 1f a geouine 1ssus of MATERIAL FACT exlsts as to ANT HWATERIAL RICO element,
Aummaty Judgemant 1s ilnappropriete. See, FEDERAL TRS. CO. wa. AYERS, 772 F.
Supp. 1503 {E.D.Fa. 1991){danying susmsry judgement "hecsuse there are genuine
1sgues of matarial fact regarding the commizsicon of the alleged predicate acts™).

RID) - MIRNEN {:F TROOF:

5. A gimple prepopderance of the evidence 1 all that is required to prove a
predicate act and, therafore, the BICH violation. Io SFEOIMA, 5.FP.RH.T1. va. IMREX
LD, IMC., 473 U.5. 479 (]1983), the Suprems Coutt rejected & higher standard,
chgerving that there wag no Indication that Congregs goupht to depart from the
geceral principle that "condect [whick] can be punighed as cripinal enly upen
proof beyond a reagondble doypbt will gupport civll ganctlons wnder 4 prepondetatice
standard." 1d. at 491 ["That the offending conduct 1g degeribed by reference to
eriminal gtatotes deeg oob mean that 1ka oceurtences miigt he egtablished by
criminal standards or that the congaquences of 2 finding ol liability in & private
CIVIL ACTION are fdentical to the conpequenceq of criminal conviccinn®)

LTRGAL MAIFRAMTICKE, Fourth Ediftiom, by BEDELLED E. MALLEN of the California Bar st
JEFFREY M. SMITH, of the Grorzis Bar, WRST PUKLISHING 0., 5t. Paul, Minnesota
L.

4. § 5.9 - FRAIM or DECETT: LECAL MALPRACTICE, papgss 595 chryu 599, [ATTACHED)

Fraud or deceit IS5 BT LEGAL MALMIACTICE ac defined within this treatiae. FRAUD

ie a distioct wroeng ard 15 ne mere & neceggary iocident to the tendition of legal
gervlees than dishenesty 1g to aoy other prefesslon, — Whett committed By an attornuey,

/7.
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Hovember 7, Z0OOD

Lomtrog' lettar Lo ACLOTDEY StemmoEe

1E: OCT. 11, 2000, EEPORT & REECOMMENDATTION

the tort of FRATD or DECEIT is determined essentially by the same rules that
apply to any defendant, despits whethar one 18 a profegglonal. FRAUD 15 &

cioxmon claim, oAy o allege, and often accompanied by other theories. Generally,
thete must be 4 MATKATAL MISAIKFIREENTATION INOWE TO AE FALSKE WUEN MADE O PADE

IN EECKIEFS DISEACAND OF 1TS TROTE, with the intencien that the plaineiff
ACT UPOW THE MISEEFEESENTATION, and on which the plaintiff relied to his ar

her 1njury. Teually, the courts regquire fmactusl particularity in pleading the
caase of action. + . . .

A representa#tion of che state of law or of legal principles by an ackorney can
be & tepressentatico of FACT. Therefore, an attorney’s ADYICE O OFINIOW, IF
FIONIRGEY FALSE, MAT BE FRALD. . . . Tha MISREPRESENTATION may he WRITTEN,
CRAL, ur way cotsist of conduct that Taasonably can he undergtood ag a
repregentetion,

7. % B.12 - NECLICENCE: LEGAL MALPRACTICE, pages 601 thru 508, (Attached}
See; Minnesota list of cases on page 605,

HAITOW EEQUEETIRG A EULIRG PRHIM THE CONRTY AS TO AMTTION QF NEN DEFENDANTS:

8. Oo January 7, 2000, I aserved m motion dated Japvary &, 2000, entitled:

PLAINTIFF'S REQUEAT POR & KULIMG BY THIS COBRT AS TO THE
ADDITION OF WEW DEFENDAWTE' WITHIN THIS ACTION DUE TO
AFFIDAYITS AND FAIHIBITS IRTRODIMCED BY DEFEMDANTT ON ABDLUST
30, 1999, 50 AS TO PRESERVE FLAIWTIFF':S DR PROCESS RIGHTS
UKCEE BES JIDTCATA AND COLLATERAL ESTOPFFEL, I[N THIS ACTION.
Catad: Jamuary 6, 20040.

%+ I think we peed to have Magiztrate Magon make a tvling on this lssue or
I will be screwed io my suit againat BRAZT), et al £5 Lo wy ELTWADITION.

EGNORARCE OF A STATUTE:

It. Ignoratice of & STATUYE USTALLY IS WOT EXCTSARIE. The Faflure bo koow of a
PFERAL STIATUTIE RESULTING 1IN ADVICE THAT JURIECTED THE CLIENT TV A OOWMYICTION
HMD T EEJUIEE THE FEESENTATION OF EIFERT TESTIMOEY In the legal walprack{ce
action. Bee; COEBEL va. LAUDEBRDALE, 214 Cal. App.3d 1502, 263 Cal.Bper. 275
{1989} LEGAL MALPRACTICE, page 20%.
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November F, 2000

Lamhroe' Lletter to Attorney S5temmoe

EE: OCT. 31, XD, EEMRY & BEECOMHNERDATICN

PROVIMC THE TEDERLYING ACTION - MDTION FH SUMMANY JUDCENENT:

§ 32.73 (Legsl Malpractice, page 235 thru 243} Factual sufficlency of 8 caues
of actlon 1s besed on IMISYOYEDF ISSURE OF FACY. See, WOODDY va. MULD, 25% Md.
234, ZB5 A.2d 45B (1970).

Summary judgement is to decide whether there ia an isggue of fact to be tried. ESee,
LEGAL HALFRACTICE, page 2315% fno. 5.

An ippuf thet cao be readily examiped by a motlon For summary Judgement 1s
whether the ATTORNETY MADE AN ERRIR. Lexal Malpractice, page 236, fn. B. Unlika
the question of negligence, which uzally partakss of FACTUAL DISACHEEKSENTE .

the decisicon of WHETAER THE LAWTER ERRED AIMOST INVARIABLY FRESENTS A QUESTION
OF LAW. Legsl Helpractice, page 1316,

ERRDRE - EECLIGERCE: (Legal Malpractice, page 237) Usually, WEGLIGEKCE ralses an
izsue of fact that caonot be decided by a moticn for suomary Judgmsnc. It couccsasr,
whether the lewver made ao error almost alwaya presents ao lasue of law.

ADUSE we. DUNELEY & BEWNEIT. P.A., 520 N.W.2Z4 406 {(MHwn. 1994} The Minnascota
Supreme Court stated as to STMMARTY JIDCENMENY, the clieant nead not producs
persuasive evidence that he was likely to prevall 1o the underlylog actioun but
only that there was sufficient evidence to go to tha trier of Fack, which 1s
thet the claim could have survived a8 motlon for susmary Judgemant. Thie was
a cage o4f a ellent sulng a lawyer.

I hawe to close now. Hy mother atated you would be cut of tewn for 8 couple of
daye go I'"1l try later. WE WEFD AN EXTENSION. THANKS.

Elncerely,

John &. Lambros

2 4.



Ch. 8 FRAUD OR DECEIT 5 8.9

Noglipwnes usually is not an iorus, and thue Is irrelevant te the
guestion of & breach of contract.'* Exespt for unspecified details, the
pttorney haa na discretion concerning whather to follow the ingtrac
Hons,™ but interpreting the clisst's instructions may requirs the exer-
ciss of jadgment.™*

Virtually any mubject matier and any task may be made the subject
of the clisnt’s wpacific directinne. Thos, v Xtipgation, the sttornay may
b told 10 file soit without deley," to Gls an anewer,'® nat to sattla
withput fle suthority,™ or how io handls distribution of & sattle-
mant'” "I'lie attorney mxy be told to obtain a mechanic’s Lon," to file
Jor & discharge in bankruptey,!” (o protect title ™ urvn'tu:lirmjrut.h-r
task invalving the practics of law,

Thwes rules do not xpply, bowewsr, to the cliant’s suggestions
pegarding trial tactcs or dratagy. The United States Court of Appesls
for the Tenih Ctreuit concluded that lighilicy could not be pradicatad on
sl attarev's disregard of u cient®s direction concerning trinl strategy.™
Tha eourt sxplained that the attornay is the professional and that the
ahility to determine sirategy i necessarily the profesmonal's. Other-
wise, raasoned tha court, {f the clisnt had tha last ward, the cliant would
be functioning as the lawysr. Similarly, an Oklahoma appallata coort
rajected what it charactorized a¥ a "brand new ccocept in professional
malpractics . . . subjection of & Tnwysr to Unbility for failure to follow the
Jegm] advice of his client.”™ The cliant claimed that the lawyer failed to
fallow her inatroctions ta pursus unspscified lagal ramadies agmingt a
Jender that had, in her cpinicn, “illegally” repossessad her car.

§ 8.9 rrumg o Deosit’
Frawd or daceit is mot isgal malpractics ma dafined within this

1. Jamm yv. Tarry, 30T W 2d 190 1L lichow v Scwers, 33 s MY 4

E.Entgm lli”":vuﬂm| bookl; ﬂ'}t A2 385 (199}

Ila Patchen
w, 773 F.Bujpp. 14T 5.0.0hio 1981k m 16 Wiem v, Colfin, 68 Mas (2 Ouh.]
berl v, w"fﬂ" 5 M. L mm , 314 (1848}

¥ [‘"'“* 17. Ramagw v Cobn, lﬂhﬂupﬂ LFL3
T AP A (1980} (aiture
clienly inatrections violates the mndud of LOE A 495 (LA
oirw). 18 Caltrider v. Weani, 147 Md 238,

13 Sjcbech v. Leach, 713 Minn. 380, 6 138 A Ti (1935),
Nwit 819 (194%); Lichow v, Sowsrs, H-'I. 19. Sjoback v. Laach 213 Minn 360, 6

Fa 353, 8 ASd 185 (1939 Ham )
nuhn.mr.. ug 1% A 40 11 p H':H;:: h _ 191 Masa 5. 77
i. Douglas . ]tnlhm Loy v Abbntl . B,
-'l-t‘l. 1084, &3 3. W.2d 841 {1833}, N.E 554 {1008).
11 Buwchanen v Huson, 18 CaApn 5. Prank v Bloom, EM F2d 1248
T, LA BB 348 [1929). {10th l.'!:lr.'l.‘il!l'l.‘.l.!:r

14, Buckanan +. Huson, 3 Guhpp. i
i, 148 AE M5 {1929% Gibert v 1ﬁmlﬂmmPﬂlm

Williares, § Mui, 61 {1611,

ik
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THEORY OF LIABILTTY—COMMON LAW

taptine.! Fraugd is 3 distinct wreng and is no more & Meossary incident

to the rendition of legal sarvicas than dishonesty

i to any other

profession® The svoidance of frauduisct conduct requires no gwecia}
lﬁﬂﬂhﬁthﬁnmm&m“ﬂﬂn{hnﬁrmdhm_

Whan committed by an stiornsy, the tort of frond or deselt oy

determired essentislly hy the same rales that apply to any defendam
desplts whether ot is o professlonal® Fraud ia s common cluin, saey 1o

allege, and often sccompanied by other theoriss. Cunerally, thers o> I:".

ba a material misrepresentation inown to be falss when mads or

in recklisss 2i

of its wruth, with the inlention that ths plaintif

Chg -

shoud act upon the miErepreseniafion, and o Which the ot relid
to or

injury.' Tsually. the coirts require Tactusl particolardty In

141

1. Juckson v Hogers & Wells, 215 Cal,
App.3d 328, 236 Cal Bptr 454 {1385 Lot
i fext). Ferd 1.1, ;suprn, Dalfinitions and
Crvarview, Ascord Liwson v, Cagla, 504
5033 XM (A 198T),

L Brownall v, Carbey, 199 MichApp.
Bi9, 503 N.W3d A} {1993 (stng text)

i Ky, Jourdsin v Direen, 53T A
134 (MalS8Tr;, Brown v. Daesigdn, 17
Max App Ot B5E, 480 N1E 24 1043 (1984),
reriew danisd 391 M 1105, 4B N.E.23
TS {1984) (Citing texty Nawran v, Hiver,
253 FSupp. 485 MMDNY.IPETR fudgruent
aMrmed in part, vacpted in put Ti3 F.2d
14 12 Gr1988) MeKinnon v Tibbetts,
0 AR L02B (Ma 19K, Fusxibi v. Som-
moary, Schwariz, Sibver, Schrwarts & Tylar,
PO, 107 Mich App 609, 300 NW.3d G40
(1B8L1); Abmgren v. Engulland, 94 IILApp M
ATE, 60 D1 Dwc. &5, 418 N E.2d 1050 (1981);

v. Horton, 38 M M. 358, 822 P24
AT LAph. LA0) Diskibty found); Riddla v,
Driste, 153 GaApp 2M, 265 S R34 gt
(19800 {no froud whars the sttormay iypoar-
recily ped et detumants e preparsd
wire [agally maPoest); Ames Bank v
Habn, 205 Neb. 333, 247 NW.Id4 84T
(1980); Hanoipgan ». Harrls County, §53
SWH 3 (ToCyApp 1™, Chaw
Manbatian Bank, NA. v Perla, 85 AP
N7, 411 NYEBE2 88 [1078), Robarta v
Hall, Hunt, Hart, Brows and Besrwits, 57
104, 128 Cal Rpstr, 805 {1978
Hill ». Wright, 281 Iows 758 154 MW 23
51 11968);, Republic Mortgage Corp,
Basthey, 117 GaApp. 303, 150 S.K2d 429
[LE4), Bastan v. Chates, 5 Wash 24 509,
113 P24 a1 {1841).

i Xp,

Aln—Yorager Nuaranty Inkcanes iy
Inc v. Brown, BAL So3d B4P LAl tiski|

(1813).

Ariz—Licty v. Primeck, 34 Arg, 370,
13T P.3d 8B 1198R),

Ari.—Cf Perry v. Shalbey, 1P8 Ark #41,
L18 5. W.2d M9 (100 (attorney Liking md-
vantage of parly to transacton}

Cal-—Day ¥. Ressnihal, 170 Cuol App.2d
L1215, 317 CalRptr. &% (1985); Boberts v
Ball, Hunt, Harl, Brown and Bescwits, BY
CajApp.Md J0d, 138 Cal Aptr 501 (16PEX
Aokdnmn . Bobinecss, 1AT Cal Anp 3d 87T,
19 CoRper, 180 {180800; Frost v. Hune
omra, 198 Cal, 350, 148 P. 53 (1#36)

Dol—Browna v Bobh, 583 A2 Jub
(Dwd. 1960, cart dended 494 [15. 582, 111
8.Cv, 1425, 513 L.Ed.2d 477 (1991}

Fle—Cutiey ¥, Wanker, 8351 3a.24 1117
{FlApp. 1064,

G~ Rapuiblic Morigape Corp. v. Bazuley,
117 GaApp. 20, 180 BE24 430 (Lusdl

RL-—=Almgren v. Engsiland, 24 TLApn =l
475, 30 T Dec, 8, 418 N.E.34 1080 {IIHHI
WeFail v. Bradan, 18 IIL22 108, 1SANKE T
4B (1960); Schomedt v Landfiad, 23 NI
App.id 55, 161 N.E.2d To2 [196%), affirmad
20 OL2d 65, 189 N.£.24 226 (L060: For
lune v, Engllah, 224 111, 262, 30 N.E. 751,
17 LKA el 1008 {1907,

Town—Hall v, Wright, 281 lowa 768, 159
MW Bd 6L £156M)

RaA

LR

Kan. i v. Daaing
LM P 1108 0917

Ma.—Jourdsin v, Dinamn,
(hls. LTI,

Mich, ol v Coart
BIE 500 N.W.id 5L l:g
1

2 ttartul Reoneding
W14 1B DMk | B, &M
g, G O
1
{15€7).
s Tt . Avwdieo
1 (Minn App 1%88) Bl
dar, 1E4 Minn, 478, 198 N.

MNaJ.—Barkman r. Cohm, |
184 A 250 {1933)

MN.M.— ¥. Horton
22 P.ad 261 (App 1880).

N.Y—Ariwud .

—_ E NY.5 A 883 (1
thent mbaticnabip nor franad
of writlen Swlosurml ‘Wil
Hmal Extats Corp, Inc v
ADRM 777, €11 YR
mdarapiveeirrlition 0 FaAl o
Trean ¥. Laibpwiis, 118 A
H.YE2d 148 (1888); Amarkc
Marine Agarci Inc v Kn
1090, 244 MY R 24 80T {158
Liwy, 11 ADIE 411, 307
(1980}, reargumant and ax
ADZd 740, 211 YR .M 85
sterdam v Apfal T N.Y. Ut
(1919% In re Cushman, @
NYR_ 881 {]Ri8); Sincdulr |
App iy, 208, 07 MY 415
ton w. Hewmwmbe, 4 N
18230,

NG —~Branler v, Dunsta
19, 182 5.2.2d 435 (161D,

N.I—Biorgen v. Kinaey, 4
[MT.1991] Cisbis to clieat §
Ingg Lakt).

Olt),~Hadras v. Bualington
Y0 P.2d €5 t1957).
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a:t;. s FRAUD OR DECEIT 8.9

pleading the causs of action.* Freud, however, is oot saaily peoved. The
necessary supporting svidanca sbould ba clear, unaquivocal, convinsng,
copent und permianive® This in imply anothar way of saying that fraud

is ot & favored artion.

Tha Lability of attornevs for fravd does differ concerning what

rapresantations may ba justifishly relied upon by the clisnt.

Tha normal

yula that an opinion is Dot actionabla doss not necessarily spoly to
sttorneys.’ A representation of the state of law or of legal principles by

Xan.~Hurvds v, Drenning, 101 Kan, 711,
188 P. 1106 11917,

Ma.—Jourduln v, Nnean, 537 A 24 1304
(hin, LIETE

Hlnh.—arnnml r. Garber, 18 Mich
BiD, B N.W.2dE Al [lﬂa}' Pastarnalk

tariui Raonedng Ca., 817 FSupp
]EH 1E.O Minh, | BBE), lﬂl.rl'nd ds Fid
M1 &k Cir, 1587 ax opltion); Lewis »,
mhi MidhApp, 131, LB MH.W.24 4l

Mins . ¥l 1. Amlmi, 1 NWM
£29 (Minn App. 1588 ¥. Alrxan-
dar, 158 Minn 478, 155 N.W, -I-H (1" r= b 8

N —Dericrann v Cobn, 111 ML 29,
168 A 390 (1939

N.M - Rodriguar ». Hortnn, 36 WML 304,
522 P2d 28] (App 19000,

N.YX.—Brisard — AT

— B2 N E 24 832 (19905 o &

clint, relaionship por fesud Tound becrus
of weitiw dselosored); ‘Wilien Azsocixims
Raal Esinte « Ine v Pidlly, 204
ADZd TH, 911 NY.5.2d 854 (199M) (oo
pliospresentation to real artala broker):
Ciwen v, Laibawits, 115 A D2 754 HI]
NY.0.3d 148 (1938); American
Marira Agencies, Ine. v, Krain, 40 M. 28
LO80, 244 N.Y 5 2d 802 (19835 Geltoan v,
Levy, 11 AD2d 411, 307 NYE2d 368
(LDSQ), rearpoment std sppeal Smied 13
AD2d 760, 311 NYS 24 835 (1961); Am-
dardam v. Apfd, 350 NY, 158, 123 N.E. &0
Ty In oo Cushrown, 98 Misc 3, 180
NYA 81 {(1019); Sincair ». Hl.ul.'nl. 11l
App.DMw. 308, ot H.Y.5. 415 (1908}, Whas-
toy v, Newotumba, 48 NY¥Y3upCr 216
{1kB3),

MO, —Bruntly ¥. Durwian, 17 N.C.App.
1%, 18d 5.2.24 €37 {1PT2).

N.D.—Bjorgen v. Kinagy, 458 N.W 28 553
{ND.IMS1) (liskls 1 client e eonflct, ot
ing texi).

Okl —Haima ». Bulington, 180 Ok), 350,
0 P.2d 85 {19AT:

Or.—Byland v. Nownek, 78 OrApp 415
W P 251 (1085 (meulficient albegs-
Lona]

Pi—In ra Murcus Hook Dhereslspoeant
Park ne., 163 BR. 803 (Bhrtcy. W.D Pa
1psa}

A.0.—Tngalls v. Arbeitar, 72 ST 484, 38
NW.24 885 (L,

Tex—Dillurd v. Brovles, £33 SWIE 534
(Tar.App 1BA2), tert. denied 463 115, 1208,
102 S0t 3439 T LEATd 1389 (198I:
Yarbrough v Cooper, 856 3% 324 ¥7 (Tex,
Cordpp 19T Sarwood v Gouth, 29
EW.3d BOS [Tex.Civ ipp, 15N,

LHab—Krolchack =, Dvwney State Bank,
A P2d 248 Mhah 1978

Waeh —ZFaeton v. Chaffe. 3 Wk 3
5, 113 P2ad 31 {11y Cornel v, Bdwy,
TA Wuah 652, 135 P. 802 (1914].

W—lomks v ¥ N Wald
103, 224 N.W24 21 |1975); Scandrett v.
Creanhouss, 244 Wis. 108, 11 N.W.2d 510
(14,

5 Albright v Seyfurth, Falrwpthar,
Shw &k Geraldeon, 178 MlApp M 921, 128
TMDac 321, 331 N.E.2d S48 (1884), appeal
dardae] 28 MAE 583, 130 OLDe 4TR, 63T
N.E 3 30T (1M%); Coodman .

18 Cal3d 335, 134 Cal Rptr, 375, EH-F.‘H
13T (197T8); Brack ». Bu-:-nnlllll:l,lu.
45 A 100 (TR

& Schaidt v. Heraban, 14 DlApp. 3
798, B0 T Dac 15, 488 N_E 23 415 {1906);

Lawis v. Poal, 9 Mich Apo. 131, 158 N.W.2d
41 {1947).

T, Lawsoh v, Cagle, 504 3024 2 (Al
18T American Hamisphars Marine Agun-
ﬂll.lhr.v Kreis, 40 Misc2d 1000, 344
N.Y 24 GG (1960,

a7
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o §8.9 THEORY OF LIARILITY—COMMON LAW Ch § b

'Rk Ch. B
A% Mfortuy can be a reprecentation of fact.” ~huerafors, an Mtoenerly ff; litigetion for & mis
%ﬂ ice or opinion, Em@% A statamant of L%  system portends th
L= od tonduct, bowevar, can be tha basia ud only if the state. 8% to bo adverss, typ

nient was false when oade ™ mwwh-ﬁh_

Mwmﬂﬂmmm&mhwu. anahrais
Tapteeantation ' Altlhm'ntupr-diutinunfthnrmdtinlim siuation involving
bowavar, was not 4 reprasantation of materia] fact, Tha sitorvey, whe actions
um@mmhmmmuﬂmwmm.b i the fraud is
may focfuit any right to compensation ¥ matariai fagts, the ¢
Tha scisnter paquired need not involve & deiibarate T Ly - Iy, such & duty is ha
tion. It s wafficient thai the attorney is aware thet he she doss “'.m|
kbow tien M ie. & reckius In contrast, tha cl
disragerd of oan M There must by obligutione, whish i
more than the filure to sxsrcipe erdinary skill and knowledge, however, have besn aerused o
zince decsit cannot rest upon negligent conduct.' oourss, good faith cliant.® thara shoukd
aid hanest intentions by the sttorney Dagats the mantal atate require] are direolly attribut
bor & trwnd sctiond” A menta] ilinass that schisves the sazme ranult nlap
in a dafansa.™ The state of the attorney's mind in & quastion of fact thw, Oconsionally,

may b plaaded an & conclusion, ™

Fhudilmnfthlfnﬁdﬂrmhlm lor which nn attorney

caz be lisble ot ooty to a client™

but also to the client's sdversary,®

Ru-ly,hnwwn.unmlﬂnmayhliuhhtumldwrumin

& Lewscn v, Cagle, 804 Sa.8d 226 (Ala
1987y Portane v. English, 228 0l 262 &)
NE 1 12 LEA (na) 1008 (1904}

b Eg, Brownall v. Garber, 199 Mich,

App. §15, BO3 N.W.Id 81 {19} (cieing
tet); Limiz v. Primock, 8 Arir. I7Y, 37

18 Berkman v. Cabn, 111 HJ1. 29,
158 A 290 (15393%

17, Sxllwen v. Mnight, 185 Als 8, B4 S,
29 1913).

18, Schumann v. Crofool, 43 OrApp.

5, 602 P.2d 204 (1490,

“fraud” sven thoug
statutory esquivalant
rized withdrswal fro
“fraud in lnw,"™ T
tonal aod selfish u
This laiter descriptic
bresch of the attorn
coilidentiality, Ina
but the ¢lements of |

P.id 28 (1958) Earton v Chalfm, B , _

Wash 3] 508, 115 .24 31 (1410, 18, Brantlsy v. Dunetan, 17 N.CAgp § 8.10 Constrn
14 Lawson v. Cagle, 04 So2d 2v6 1% 193 3E:2d 423 (1972), - Constructive fram

(Al 1987 Newran v, Bliver, 553 FBupp. 20. Eg, Bamberger v. Barmnh 8 fraudulon deapi

435 (ADNY.1982), judpoent afireed in N.E.App.'ﬁﬂﬁ, M SE2 450 umf,l'd-dr - b !

part, vacuted in part ¥13 ¥2d 14 (39 Gir mirh Teversed 328 N.C. 589, 291 SE 24 192 32 Traders & Dergers)

19431 (10900 randertying action not roseitoriow?, Heith, 107 SW24 710 {T
I1. Sedrett v 344 Wir Parsera Stesl, Int v, Bamlay, 532 S mor dinmised,

108, 11 N.wWad 510 1)
1L lawesn v. Cagl, 504 Said 238

53 (Ala. 1988), Chlprwmeonta . Boxer, 133
AT 18 504 N Y50 187 (1988); Covel-
ho v, Covallo, 119 A D24 782, 60) N.Y.9.24

:'.'J-.."."i':l- i._ :-:%‘1‘1 -- -. .-_._-___.-.

3. Corrill v Wynsd
34 (lown 1947), O'Caliag

; . i Bl PaSuper. 4TL, 434
SRaS8T) Cpuarantesd o 4 million dol 01 e L1 AD.2 Bail st et 2 (sattlermnni proceeds froz
' Argen ard Bewrwits, 57 Cal App. I+, LE, MUrwr Tk sl injurr d
13 5y, Bladiey v, Aleander, 156 B8 Cal Rpir. 802 (1D75) Gosrkn v. Vb E Bun v, ﬂ:ﬂ . 18 Cali
Mipa. A7A, 155 NW. 458 {19730 Harrly v, lich, 67 Wia 3 102, 28 N W.2d 211 §107A) vy, Rpir. 375, Ab B.2d 737 {11
mlr lu?ﬂ.m-mm' [.al:l]l“ u.:p:mp' eser 3L Corcbman . Kennedy, 16 tatwl ™01 madu).

bes w & Dufenny to Compenpation ABE, 134 Cal Rpir. 375, 336 P& TAT {H4TAK -,5* B, Homa v, Friendly
' ; ] !t L. Tma, B3 MW App, 337 813

10 an v. Gohn, 111 NJL 239 Italsirman ¥ Roldnaon, A7 CulAgsn 3 I o ™., .
- h*ml . Cohe, * 1R Cal Rpar. 130 (1960); Wills v, Muker, 4 (¢ (nan-dischwury of candtict;
290 {1933). NY. 66, 178 MK, 641 (1920). rearqumwnl 3 clisnt that purchasrs had
16, Helms v, Bulington, 160 Gkl 380, denied 258 KY. 492 17F N.B. 168 (19310 = sesora Hebility for loans):
™ P.2d 85 (1937, Swr odro, 4 A5, swpm Fraud, j' lion, 188 AD2 ss 58
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Ch. 8 CONSBTRUCTIVE PRAUD % B.10

litigation for a misrepresentation, The very nature of the adversary
tystem portands that axpressions aliuost invariably are opinicons, likely
to bs adverss, typically bostile, and the relationahip of tha perties
precludes justifiabla roliance, particulsrly on opinions of law™ The
adversury analysis i net limited to Nkigation, but can apply to any
altuation involving negrtintion, such s raal sstats of commercial! trane.
actlons.

If the hudhlﬂnﬁdhhnuhﬂﬂmmnﬁthdb:thtﬂmiﬁmuf
msterial faots, the third party must show u duty of disclosurs. Typical-
by, such & duty in based on a eonfidential ralstionship, sctive concaalmpnt
af & reprassniation thal was Lkely to mistoad for lack of the disclowurs ¥
I-mtrut.th-clhntululhmnh-nnthltuwnq‘:ﬁm'}r
obllgations, which inchude & duty of disclosure™ Although sttorneys
bave been accused of fraud for allegedly concaaling their arrors from the
eliant,™ there should ba no cause of action without spacific damsages that
are dirsally atiributahle to the concealment.

Occasonally, an atiorney’s conduet has been charactarized as
“Freud” even though a cause of action for common-law fraud or the
statutory equivalent did not exist. For sxample, delibarate, unautho-
tized withdrawnl from, or abandonuent of, o case has been described s
“frwad in law."™ The aama characterization has besn applisd to intan.
tonal and sifish usurpation of a client's confidential information.®
This latter deseription of “fraud” is & kivwing, deilberate and dishonast
hmchihmuﬁ&udmnhﬁmﬁmnfﬂndlﬂldlﬂ!ﬂ?uﬂ
condidevtiality. In a senss, such hreaches may be considersd fraudulent,
But the alements of the muse of action diffar sabetantially from decait.

§ 8.10 Coestructive Pravd

Constructive fraud consiste of mcts or omizsions that the law treats
as fravdulent, despits the attorney’s intent or motive! Constructive

X Tradws & Canernl Insurnnes Q. .
Kadth, 107 W24 710 (Tax Che.App.193T),
ey dirmissed.

13 Cornall v, Wunschal {08 N.W.2d
6% (Dows 1987); OCallaghan . Weitrman,
191 PuSupar 475, 438 A 24 252 (191
(Mttlement procesds frem malpractic
SuTeT hot parsonal injury dafendant); Crood:
man v, Kap v LB Cal 38 X35, 184 Cal
Hptr. 378, mae F.2d 737 (1976) (no showing

7

M, Haonmim v, Moblle Marwnr
Ina., 08 MdAApp. 337, 812 A2d 322 (1
(reat-diseloamite of confllict; I’l.ihd to

Lana

H

tHont thay hd 7o in
Abpurss igblbity for loass): ¥,
Gon, 188 ADM &35, 61 N.Y.324

4

m

(1560); Cormall v Wunschel, 408 N.W.2d
360 (Towa 1987 Baisdors v, Bridgeman
50% So.2¢ Y149 (Ladpp.1987) Dwy v, Ro
senthal, 170 Cal.Apn 34 1135, 217 Cal Rpér.
&9 (1905), cart deniad 475 {75, I04E, 108
8.0 1387, 30 LLE4 24 519 (1588)

25, Allred v. Rabon, 572 P 24 §T9 (0kL
18772

M Ingells v, Arbailer, 13 5.D. 434, 38
MW d 288 (15u8),

IT. Tinte v. Harring, 264 Ga 894 453
SE 3 088 (19H), Sherwood v. Bouth L9
B.W.2d 008 (Tax Chr App.1830).

 AlD
1. S § 142, infma, Tnkend or Motive.
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§ 8.10 THEORY OF LIABILITY —COMMON LAW

fraud reposss exclusively in the fiduciary ubhnu-:-na' and simply i g
charactarization of & breach of such & duty.? For that reason, the theory
of constructive fraud usually is Dot available to a nonclisnt.*

Becauss & breach of & Gduciary obligntion does not mMpuire wrongfal
intent, constructive fraud is not an intentional tort® Although the
attorney ay have acted with m wrongful intention, the misconduact often
in attributabls to naghipence. In other words, a bresch of the standard of
care is nagliguncs, and a breach of & fidusiary obligation in conatructive

Ch. s -

frand *

However charactarized, such a braach sounds in tort, not contract,!

Cageaticn and demages aré sssentinl to & cause of action.

Thars is na

remeedy for constructive frand that has not injured the clisat.! There
hes been eome judicial inconsistency, however, in descriking the naturs

of the wrong.

Carptructive fraod wio construed to qualily as *'fraud”

for admitting wvidence to vary tha terms of & writtan contrect under a
Montana paroe evidence statute.® Yet, sach s cluim was not “frecd,"” a

L Wissmax . Betchelor, 318 Ark M,
B4 SW.2d 248 (1904); Doulhitt v Guard
mhﬁimﬂb-nfﬂmrnlﬂlﬁi
A I SWA ATT (1530). Ser Miban
Tweed, Hadley & Meley v. Booa, 12 P.ad
£3T (3d G, 19540

‘3, Yalon v, Morss, 217 Mont TN, 6T

P 1004 (1804 Gromer «, Habn, 87 OL

ﬂl,mH.E.H 138 {1568]. Ser

M, infre, The Fidocay Obl-
Clenersl

4 Mullem v Cogdell, 54 N.E2d 230
Mnd App. 1964 I:-Iﬂﬂl'ﬂl:r for saller, who was
lishis 2o thes cHent, ot mld
ansert the ﬁdur.lu'r duty :fju-:]
by the bayws); Castille v. Firn Ciey BE.n
oorporaticn of Twices, 43 F.3d 353 (5th Cir,
1964); Sivin Moroder Laon ¥y Cantillo v
an, Mahin & Cwts, 873 Pﬁupp. 1z
S0Te 1539 (Rduciary duty requires
mors than & longatanding mtationship of
faith srd trust), judpment affirmed in part,
revarsed in part 43 P.M 853 (81h Cir 1534)

5 Wiseman v. Baichebyw, 118 Ark B5
Bl B W.2d T48 11993,

& Eg,

.B.—Bakar v Humphrey, 101 1.5, (11
Oats) 454, 25 LEJ 1065 (18],

Cul,—Amarican Baz &k Drum Co. v, Hur-
o, 4 CalApp2d 370, 112 P34 332
{181)

On—Arsgl], Golden & Gregory . Rsalth
Barvics Centur, Ine, 187 Ga App. 781, 399

BEGd 545 (Loed) fallore o {nfems the
thient abeat 2 fuee of action against {he
law furm Ll & ainmute of Amitatiann,

Ind.=Randers v. Tovnsand, 562 M Mk
255 (Ind 1181%; Manders v, Toomsamd, M
N.EX 383 clnd App- 1947

Wich —Olithewiki v, 5t Casimir's Sev-
ing & Loan Aswociation, 303 Mich. 304, 4
MW 24 &84 (15410,

Mo.—Garding v Cottey, 250 Ma. 881,
230 S wWad 731, 18 AL AR 1100 (15500

Mant—Marse v Espaland, I16 Moni
148, 08 P34 428 {1988},

Nev—Golden Nugget, Inc v. Ham, %
Mew. 45, B P24 173 [19TH).

M.Y.—Hewsl! v Ranmom, 11 Paige Ch
S8 5 Ch. 1 (MY 1845,

NO~—~Bumberger v Barnhal, M
M.CApp. 555 208 5 E2d 450 (1889, decl
sHon reveree] 128 N.C. 589, HISEHH!
(1980} tunderiying artion ool men

Wise—Larhn Coa! & Wood Co, v. Keth
ler, 287 Wis 207, 64 MN.W.Gd 822 (L= 21N

7. Citizenn Sute Bank of Dickinwn Y.
Shapirn, 575 SW.A 376 (TeOivApp-
Y78}, we Tl nra

K Sendors v. Townsand, 582 H.E 2 MK
[{md 1991L.

b Eaion v. Mores, 113 Mont, 231, 8T
3d 1004 18R
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fxgn! malpractice actio
the wideiy-prevailing 1
The phraseclogy o

1% Brocks, Tarhon, GH
Hrembir v, Unitmd Stadws
Co., 832 F.2d 1378 (Zth Gir

i Al

1, Cal—PBlain ». Tha I
Cal App.3d 1048, 273 Cal.K;
Crusnberg v, Avina [neuran
w68, 108 CalRpte. 4580, |
(3973 Lysxk r. Wakum,
1858, &5 Cal Rptr. 405 {1958

Idsho—OMNel v YVeum
d14, 728 P.2d 229, rubsaqu
Tdphe 257, Tl P24 134 {AD
rn-d:hltmtilndrd]

Misa Haret v,
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Ch. B NEGLIGENCE
the word ia used in en insurance policy, ™

§ 8.11 - Bad Falth

Pariodically, clients have nllaged the theory of *bad faith" s a hasis
for & causa of metion aguinss their attorneys.! The theory is hased oo an
impliad obligation of good faith mnd fair desling beld to arise from a
contructual relationship. The most commenly sccepted um of the tort
concarns the contractual ralationship batween an insurer and insured.

Thus far, tha couris heve rejected the application of this theory to
sttorneya, #van for insurance defense counsal® Judicial metion has not
speciatly protecied lawyers. Instead, the courts bave recognizad that the
fidutiary obligations of undivided loyalty and confidentiality imposa
ribstantlally more demending duties than the implied covenant, A tort
predicatad upon a dishonest purposs or knowing breach of a duty of good
faith and fair dealing is suparfluous to » lawyer's fiduclary obligationa,

§ B.12 Negligance

ﬁlhﬂimmmnfnrmuflhplmnlpncﬁuuﬁmhfurmﬁ-
#nos. - Tha cause of action for lapal malpractics involves the same hasic
alements e any ordinary negligencs action: suty, heglipent breach of
duily, proximals cacss and damage. Yet, several courts, emphasizing the
contractual nature of the attorney.client relstionahip, have said that &
legal rmalpractice action is dot an action in tort.! That, howsver, in Dot
the widely-preveiling rule.

The phrassology and relation of the elemants of the caune of action

10. Brooks, Tarhion, Gilbert, Druglan & of Biucinry chlignton, which in Fers
Eremler . U'nited Siates Firy [naurancs wis allnged 16 bw intentional sbandomment

Ca,, 532 P24 (3T (sth Cir 198T).

kB

1. Cal—Blain r. The Doctor's Co., 233
Cal App3d 1048, 372 Cal Rpar, 350 (1990);
Gruanberg v, Actna Insurancs Do, 5 Cplid
668, 108 CalBptr. 80, 310 P24 1003
(18733, Lyvick v. Walcom, 258 Cal App 2d
186, &5 Cal Rptr 4048 (138K,

Tdaho—0O'Nell v Veasur 117 ldahe
414, TES P.2d T, t epinion 118
Haho 57, T8 P.2d 1M (App.1990) {engd-
wrad but o decidad).

Ming, Hurst v, Southerest Mis-
Hirr prf Lagml twy Carp, 810 20,24 B4
Hink 1932, Mistlusippi law dows recognine
o csuss of metioh for Eetious brasch of
contrarct, thad L, bad fuith bresckh of com-
trart. The condheit could ha
haned opoa sR N Ebmtonal wyong or browch

of an appal,

Y. Motor Coachs, 215
SW.ad 9H (TexCirApp idddy, rafused
BrL

1 Grusnbery v. Astne [nnarancs Co, B
Cal 34 588, 108 ColRptr. ¢80, 510 P34
1032 (1973 Lysick ». Walears, 258 Cab
App-Bd 138, BS Cal Alpar. 406 {1558} High.
wny [nnurance Undsrwrilers v Lufin-
Essumont Moter Crachem, 315 BW. 3 B0
(Tos.Chr App 1548), rebearing denied.

FBL2

1. Jaclwon State Bank v, Eong mdd P2d
1092 (W, 1099} (baccuw lagal malpraction
derives from & oonbrectual relstiorehip,

bulary negigenca In pot 8 defenas):
Chicagn Tile Inprance Co. r Elalt, 38
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THEORY OF LIABILITY--COMMON LAW

Ch.

wary. For axampla, negligence moay be stated simply an “negligence,™ 54
n “breach of duty,’"” as “'neglect of & reasonable duty,”™ or as & failure to
coaform t0 the standard of care.* In some jurisdictions, the basie of the
duty is contractua! but the breach of that duty and csusation are
discuased using terma such as pedinary care and negligence.*

Sometimes, the elements of n causs of action are stated within the
context of m specific type of negligent conduct, Thus, the act or omisrion
may b described as negligent “sdvica” The statamant of a causs of
action rany be describad in terms of caunation, such as whether the clisnt
would have yecovered a collactibla jinlgment or auccseded in » dafenas®
Ng maiter how colorad or phrased, Lha exsentinl alements of & caus of
action for profesxional negligences arp:?

L. Eg. Eckart v Schasl, 251 Cal App 24
L, 88 Cal.Rpar, 817 [LBET).

i Ejx, Hurding v. Bell, 385 O #HIZ,
508 P24 215 {1973).

& Ky Weiner v Momeno, 271 Sa2d
AT (M App L9T3) Marytand Capsaliyr Co.
r. Primm, 231 Fad 37 (CC.A4 LEFLEL

E Er, Venturs Coanty Humane 5o
sty for P.CC. & A, Inc v. Hollowny, 42
Cal Apo 3 BT, 116 Cal Hprr, 464 ()974);
Cochrarm v, Littla, T1 M4 333, 185 A E5H
{1 AN

& Er. Guillghss v, Jenkdne, 182 Gu
App 25, 333 3.E &d 453 (1807 Rogers v
ﬁmu, L7T¢ GaApp. 459, 230 S.E.2d 392

T Sw § PLE, infra, Recurring Prabs
heras=-Advrica,

& See Chapier 29, infrn, The Litigation
ALormay.

. Kx,

Aln—Harring v. Paclapan, 831 50 24 956
tAlw 1BAY; Piekprd = Turner, 582 Sa2d4
1018 (Als 1593} Lightfoot v. MeDwnald,
ST Zo2d 936 (Ala]1991); McDuiFe v
Brinkley, Ford, TChestnut and Aldridge 576
Sodd 198 (A)e.1991); Moselay v. Ly snd
Brwclin, 530 S50.2d 513 {Aln 1988); Dorsey
v. Purvig, 343 S0 2d 1038 (Al Civ_Apn. 198%;
Hulwy » Coppin, 470 303 1902 (Als
1943), Pinl v. Cillard, 414 So02d 87 (Alm
CivApp 10821

Alushe—Shaw v State, Department of
Adminigtration, 681 P2d 555 [Aluska
1853 Dos v Hughes, Thormess, Gantir,
Fowsll & Brundin, B35 P.2d B4 {Alasks
179 Baland v. 0K Lumber Co, Toc.,
79T P14 GMA (Adaskm 15500, Rukogher -,
Walier W. Shuham, CPA, P.C.. 688 F Supp.

1M (DAlsaka 1987); Linck v, Burokey &
Martin, 857 P.2d 171 (Alaska 1587)

Ariz —Standuge v. Jaboory & Wik, PG,
LTT Arix. 22(, 584 P.2d B0 1985
Franko ». Mitchall, 158 Ariz. 301, 782 PO
L345 tApn 1WARL, Fhillips . Clancy, (R)
Ant. 415, 732 1' 3d 300 (App. 108E),

Aric-—Callnhan v. Clark, 321 Ark 3,
ROl 5.W.3d B4d LIDSEY Seviar v, |Jullinay,
3 Ark 12 Pike] 812 {1864} (montract).

Appdth EST, 43 Cal Aptr 3 143 [19965);
Nichola v. Helley, 15 Cal_Aps dth 1672, 1%
Cal Rptr#d 801 {1993); Daniels v. Defl-
mone, §3 Cal App.ith 800, 18 Cal Rpir3d
615 1803y, McDanil ». Gite, 230 Cal
App M 363, 281 Cal Rptr. 242 (1991) Inra

Woll & Viee, lne, 138 B.R. 781 1Bkncy.

C.D.Cal1590]; Hiwin . Tha Doclor's Co,
T CalAppdd 1048, 272 Cal Rpir. 250
(1990 Garrin v. Sevwrson, Mareon, Beria
& Malchior, 205 Cal App3d 301, 252 Cal
Rpir. 204 (1088); Edwards v. Chain, Yous.
g, dumneson, Lemuschl & Morimgm, 181
CalApp.3d 515, 236 Cal Rper. 465 (1987k
Harrin v. Smith, 157 CalApp.3d 100, 203
Cal Bptr. 541 (1884, Purdy v. Parific Acle-
mobly Inprancs Ca, 157 Cal App. M 58,
200 Cal.Kptr. 524 [1984); Alhing v. Starr,
112 CabAppdd 168, 165 CalFRptr. 1M
(1980Y;, Baldeek v, Grpen, 109 Cal App.M
234, 157 Cal Rpir. 157 (1980}, Commeroinl
Awndard Titla Co, Ine v, Superior Counl
R Cal Appdd P34, 135 CalRpir
979 Zalta v. Millipe, 81 Cal App.3d IR0,
(14 Callipir. MMA (1976), Pandrian ¥
(FMulley, 43 Cal App.3d Aok, 118 Tl ph
A1 §1974), Yeumirs County Humans Nl
sy for F.O.0 & A, Ine v, Holloway, 41l
Cal App.5d w0t 118 Gal Rptr. 464 1T
Tapdd v. Ninan, # 120134 195, 55 Cal ltpir.
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Ch. &
443 119913; Pantely v. Carria, Garris &
Garrin, PG, 180 Mich-App. 768, T78-TTH,;

T NW2d Bed (19891, See adps, Charies
Balohart Ca v Winiermho, 444 Muh 578,
5AA, 513 NW.2d T7R, 778 (1554) Misras v
[eBona, 204 Mich App. 708, 8l N.W.32d
184 [1884); Charle Refnhard Co, v Wing-
iwmio, 444 Mich E78, Bla MW ™1
(1684, Coleman v. Gurwin, 443 Mich. §3,
Eo: MWAl 415 (1541 Teadorsssu .
Buahnall, Gage, Rairen & Brington, 201
Mick Apn. 260, EO&E NW.2d 278 {183}
Simkt v Blaly, 201 MichApp. 191, 5O#
.24 758 [LWG3); Bonner v, Chicage Titde

Iraurance Co, 1594 Mich bpp. 451, 487
NW.I BT (199 e ¥ Thamed,
189 Mich App 110, 471 NW.2d 14 (185L),

Jackson v, Pallick, 761l Flupp. 133
(E.DMEch. 19000, affivoed §41 #34 1208
(Bk Cir1991); Pantsly v, Currid, Garvls &
Gurls, RO, 180 MichApp 768, 447
NW.Ed Bay M1amgy; Leymon v \
8 F3upy. 299 (WD Mich 1983, KT
Corp, w. Stmestl, 174 Mich App. 125, 430
N.W.Bd 437 (10881 Schiumm », Tarrenca
L (¥)lagan, P.C, 173 MichApp ME, 433
NW2d A (198 Adsll » Somness,
Schwrprty, Kllvar and Schwarte, PG, 170
Mich App. 158, 428 NW.2d 28 {1088% Ig-
actor v Briley, 130 Mich App. 409, 243
MW.24 574 (1823); Botrle v, Warren, LLE
Hw A, 325 M.W.2d 541 {1387): Ba-

ndultnn.. Inee. = Giatil, 107 Mich,
App. 665, 310 N.W.2d 26 (1951,

scawber Enginesring Ine. »

& Miler, 47 P32 252 [k Cir.

WL, CFJ Enterprisss, Inc v, Garnandar,
821 MNW.2d 522 (MimnApp. 194K Guﬂll'
wn v, Chastnut, 518 NW.3 114 Minn.
App J8Edy  Admiral Merchants Motor
ight, Tnt. ¥ O'Cannor & Hannam, 1M
N.W.2d 381 {Minh. 1892k Wartnick . Moas
& Barnsi, 490 NW.2d 108 [(Mino f83h
Ayuish it Axsoratay, B A », hut-
schier, 772 F 168 {[hMinn15991);
Wartnick v Mcan & Banett, 478 HW.2d
156 (MinnApp I99L); Pledler . Adams,
i58 HW.id X [Himm.lﬁ'l} {elting
beok); TJD Dasolation Corp. v, Savoie
Eumw:ﬂn. Ine, 460 N W 24 E3 Mnl‘l-.ﬁ.pp
Im v. Kinney & Langs, 444

NW.2d 5a8 {(Minn App 1963, Haska v,
Carjn, 44 HW. M 704 [(Minn App. 1969},
Feimine, s, v Larsen 4358 NW.Sd d4d
1Hhm.h datky Carey and Emming,
Lad, wwiy, £ NW2d 481 (Minn
.ipp'lm:l. Yol v Anderson, 428 NW.24
429 (Mino Aps. LEBSE Gﬂ-“-“j:dl ¥. Khin,
4l MW 24 54T (Minn App, 198T) Flnhﬂ:l.
¥. Zhmen, 198 MW32d 383 (MinnApp.
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1565): Gpannaus v, Larkin, Hoffman, Daly,
and Lindgren, Ltd,, 368 NW.2d 295 [Mino
App. 1888 Tnlllld v. Vosaly, Otts, Millar
k Emsafu, 791 H.W.24 &8 (Winn 1560] 0w
Hﬂlﬂ;hﬂ-ﬂ! shenay] provlag ELOCAES
ip underbring atthon, whick is really part of

the third alemant it cortadn clsml; Chriaty
-, El-llm 284 Mins 144, ITER NW.2d
o84 (18T,

Milag—Terrain Enterpribes, Ine v Mock-
bea, 854 Sc3d 1127 (MOme.1835); Cantury
21 Desp South Properties, Lid v Coreem,
412 8524 JEY (Min. 1992y, BHamx v Mont-
gomiry, G1E Bel2d 1173 (Mima 1S88T)
Hutchinw® v, Smith, 417 Ba.2d 528 (Miea
1R82),

Mo.—Rows ¥. Summers, Compton, Well
& Hamburg, P.C, 387 5.W 34 635 (MoAnp.
1884 Londen 1' Waltaman, 384 3 W 3
B4 ll'h,hp]: 194); Suslthens & Kaplan,
P.0 v Hyron Ol Industriss, 547 5W.24
8723 Qo App 15352); Boatright v, Thaw, B04
S.W.2d TS5 (Mo 1980

Maont—{Thier v Deak, 268 Mont 1%1,
#8% P2d 1297 (198); Eang v. Miller, I5H
Mont 182, B52 P34 120 (1994); Oar Lock
Lard & Catils Co. v. Crowley, Huughey,
Hammn Tools & Dietrich, 2831 Monl 336,
832 P2d 148 (1907, Merelak v Purmlt,
253 Mank BIT, B30 P.0d LTTA (1897).

Meh—Sparts Courts of Omaha, Lid .
Browsr, S48 Meh 272, B3 MWW 017
{1994, Gravel = Schrbdy, 247 Nab. 44,
E27 N.W.2d 199 (1998); Patierscn v. Swarr,
May, Smith & Andersn, 238 Hab, 911, 4T
N2l 84 (1881) Staman v Yeiger &
Youger, PA_, A8 Nab_ 183, 489 N.W.2d 832
(1551 McYanay v, Baird, Malm, McBa-
chan, Padersen, Hamann & Siraabadm, 237
Hab. 451, 466 NW3 109 [1W1L; Stans
bary v. Schwosdw, 226 Neb 492, 413
NW.ZA 447 (19870 {citing haok).

M.H.—Fpirhavan Tuxtile Corp, v. Shee-
han, Phiooey, Baus k Gresn, F..ﬁ. BaY
PSupp. 71 (D.N.H.1988)

MA—Inpumi v. Palino & Lasots, 988
FSupp. 158 [DNJ.1904), Lovett v, Extate
of Lovwit, 250 N1 Super- T9, B8 A 2d 282
{Ch v, L501).

Nev,—Charlasoe », Hardesty, 108 Nav
A7E, B3R P.2d 1303 {1999k Samanaa v.
Meavsds Medical Liability [suranes Ca.,
104 Mav, 588, 765 P24 154 (1085); Werm-
brodt v. Blarchard, 100 Mev, 703, 692 P.2d
1263 {1354]; Halland v, Lawles 85 NM.
490, B29 P.2d 1004 LApp. LR8L), oert denied
§5 NM. 593, BN P24 635 {1681}, Soram-
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Ch »

(2) tha failure of the attorney to exerciss ordinary skill wnd

knowledge:™ and

(3} that such negligence was the proximata tavse of damage to

the pleintiff,

§ 8.13 cContribation and Indemnity

Increasingly, recent decnione concern efforts by beth clients! and
norclients’ ta secure indemnity frem an attorney. Indamnity may bie if
the claimant hag incucewd o liability because of the attorney’s brasch of &
duty." Whea the claimant is the client, despits the label of “indemnity,”

TLS P24 575 (1988 Evam v Stainbarg, &0
Wash App. 583, 800 P.2d T (1985); Hupg:
man Hidge Training Suabley, Inc, . Safees
Tills Inwarares T, 33 Wash App. 129, 852
P33 967 (1942), oo memanded 101
Wb 24 100%, 679 Pood 288 L1D84] Inon-
lirwrywe clbiing agent), Sherry v. Diercks, 2%
Wash App. 433, 628 P24 133 (1961k
Hawling », Hing County, Dept. of Rehakili-
lative Services, Div. of Involuntery Treat.
mand Services, 4 Wah App, 338, 602 P.3d
31 (191 Bowan ». Wiphtrman, 14 Wash.
App. TB, 538 P34 1308 (1578%

WY —Ksister . Talbott, |82 WYL
T4, 281 5K 34 855 115601,

Wis--Look v Continantal Casusity Ca,,
180 Wiedd 37, 509 NW M 100 (App.
1993% Burrir v. Bows, 178 Win 24 862, 505
N W 159 (Apn 1091); Estate of Campbedl
v. Chaney, 168 Wia 2d 308 485 N W 2d 471
1862, Pk v, Medse-Cars Ambu-
Corp., 156 Win.2d 682, 457 N.W.2d
S8 LApp. 199G), review deraed 458 NW.24
(18590), Acharys + Carvell, 1650 Wis 'l

il NW.3d 275 (App. 1885, reraw
und 51 MW 2d 797 119897, (lamann ¥,
Paul Fire & Marine Iosurancs Ca., 140
WinZd E40, 412 NW2d 522 tApp 1881
Hedmbrarht v. 55 Poul Inurance Co., 132
Wi 34 B4, 382 NW.2d 118 (1985): Lewan-
dewnlc v, Continental Canualy Co, 88
Wia M 2T, 318 MW Id 284 (1875

T Far} 02 anpws Duty=—In General;
and & mepre, Liahility to the MNons
clisn and Imtuntinna) Torts and
Chapter 7, supra, Lishility t= the Non-
e lh iyt Ml e,

11. Motrs v McCommy, 113 Fu.Super,
el 409 A 2d 541 (1883} Ses alsa Chapter
N, infra, The Btandaed of Cars,

1% Sor ¥ & 4, supra, Crusation.

1513

1. Cliviari v. Plorida Aspoclation of Pub-
Il Employwe Peanon Trosass, Inc, £
So.2d 1335 (FlApn. 19935 Baker, Watts &
Ca, v. Milet & Soekiod pe, 90 F Supp. 431
(. Md. 1988], mdpoent aTirmed in pao?, 1=
varsed in part 576 P24 1101 (4th Cir. 1988
Rratrack v, Steuart, 76 Md App. 298, B
Ad BOE (TARAY May's Pamlly l:-m‘-r-;,
I, » Goodman's, Ime, 1M FRD I
(N D.OILL%%E  Nunkar v, Bunkee, M)
AR AT, 49T N Y. B 2d 325 (1951K Taw
Iy v. Rawley, J&T Ko 2d 256 (La App 10TH),
wril denied 157 S5 24 17154 (Lo 1978), carl.
daned A35 TIS 94, 99 30 458, &
LE4Ad 437 (1978) (dismissal mnce disnt
provaied): Smiley v. Manchestar Insumu

- & Indemnity Co. of St. Loaris, 71 T1L2d 306,

18 O1Dwe 487, X756 NE.2d 118 (1878) (-
ey wing defenss counsall  Scherf v
Mysrs, 258 N.W.2d A31 (SI.1677r Royal
Crown Botting Co. of Oldabame City. In2
v. Astng Coarunlly & Surety Co, 43
F3upp, 39 (W.0.0.1977).

L S % 715, wpra, Lisbikity fhr In-
domnity or Contribution. Ses alte, Plonar
Nadonal Title Inratunce Co, v, Sabo, 412
FSopo, 76 (D.Del. 19771, Hill v. Okay Con-
sruction Co., Iae, 312 Minn. 324, 262
N.WA 10T (1977 Fladarer v. Neadleman,
3 AD24 271, 33 NYSAd 277 (1968

% Yohey v. Uity of Alexandris Emplor-
st Credit Union, Ine, 827 F.2d4 96T (dth
Cir. 1387] {ohhind scund teleiribl ol Emnoeer
crultil chack of ex-hushbandy Hill v, Okay

608
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Joho Gregory Lamhrog

Fug. No, DO&I6=124

U.5. Penltentlary Laavenworth
P.0. Box 1000

Leavenworth, Xansas &604E-1000
Wab site: www.brarilboyrott.org

Attoroey Gregory J. Stenmos
BRIGGS & MORGAN

oD IDE CENTER

80 South Elghth Strest
Mionespollis, Hinoeaota 53402
Wek slta: www.briggs.com

RE: PARTTAI COMMERTS & (AJECTIONE TO OCTOBER 31, X000 - EEPORT & EE

Dear Creg:!

T am researching TOWEN wae. CLOVER, %1 L.Edld 758 (1984] end offer the following
48 to public defendars hald EDT THMUEE FREOM LIAPILLITY in guits brought under
&2 D.S.C.5. B1943:

L. ¥hether a atate agency may be susd under section 138) depends whether it iz
congiderad an "AGENCY OR INSTRIMENTALITT" of the state. See, EDELMAN va.
JORDAN, 3% L.E27d 662. This loquicy is geusrslly conducted on the basis of
state law. Mr. FEALTHY BOARD OF EDUCATION ve. DOYLE, 50 L.Ed.2d 471 {1377).
GQuoring, 637 F.Supp. 426, 434 (1986).

2. "[e]ecticn 1983 provides NO CAUSE of mction agsinsgt federal offlicera or private
individuals acting under color of federal law." See, BETLYON va. SEE, 573 F.Supp-
1402, 1407 (D.Del.1983); DISTRICT OF OOLUMBLA vx. CARTER, &0% B.5. 418, 5413-15,

34 L.EJ.Zd 611 [1972).

3, ¥hen a private party has bean held to be acting under golor of state law, 1t
has always heen beceuse of acticon io copjunctlen with am official who was then
4 ptate actor. See, e.g. ADICEES, 3598 U.5. ab 14%-15%Z. 1t ig the preseoce of
that gtate actor that clothes tha privacte pacty with the "under color of atate
law' veptment., Id. at 152,

4. ELING wa. JONES, 797 F.id #97, 633 (8th Cic. 1986) (Minmegota District court
cage to Hth €ir.} "The uncooktroverted evidetes clearly shows that the PIOBLIC
DEFENDER [State of Mionesotz] exercissd a certain amewnk of DISCHRETTON AN
PROTESAIONAL JIDGENERT in decidiog oot to order coples of the Erangeripta. Such
an exercige of "independent professional Jjudgment in & criwinal proceeding” brings
the pregent case aguarely within the Suprema Coure's holding in POLE COUNTY wa.
DODSON, 454 D.5. at 374, 70 L.Ed.Xd 509, 520 (1981) (Attorney did oot act under
¢olor of state law in exercising her independsant preofecsional Judpmwent in a
criminal procesding, we do not suggest that a FUBLIC DEFENDER never actg in that

role. . . . we Found that a public defender so scted when wiaking hiving and
firing decleions oo behalf of the atate. . . poealble adeisistietive end investigation
funerlong.

32, ¢
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Lamphros’ lebker to Attoroey Sismmok

¥E: OCT. 31, X000, REPORT & REECOMNENIWATION

5. STATE ASSISTANT ATTORNEY GEMERAL — ARSOLUTE IMMITHITY = {8ch Cir.) WILLIAMS

. BARTJE, 827 F.Zd 1103, 1108-10 {Acth Cir. 1987) ([(The advocecy funmctlom entalls
preparatory and other activity awtafde of the courtroom undertsaken "within
the role of advocate. ™)

B WATERTOWHN EQHIPHEHT C0. vg. NORREST BANK WATERTOWN, 830 F.2d4 1487, 1495-94

(Bth Cir. L987) gquoring, CHATMAN wa. MUSICH, 716 F.24 405 (8th Cir.). cert. denied,
Bl L.Ed.2d 262 (1984}, wvhers the 3th CIir, held that a PIALIC DEFENDER performing

his or her traditiodal functions &5 defenae counsel NIN BOT ALY THENER COTOR OF

ETATK LAN. Quoting, POLE COUNTY ws. DOHSON, 70 L.E4.24 509 (15981} (DODSOX contending
that public defender deprived him of his SIETH AMENDMENT right to counsel and

denisd hiz THTE DOF LAN.)

F fth Circuir {2000} INEFFECTLVE ASETITANCE OF COUNZEL: KING wa. KEMMA, 226

F.3d 961, 987 = To prevail on his Ineffective aseistance clalm, TING muat ghow
that counsel’s performance was DEFIGIENT and thet he wes PRETTRIICED AT THAT
DEFICIENY FERPFORMANCE. . . . Deficient performance maeans represectetion that £alls
"puteide tha wide range of professiomal cowpetent assistaoce." . . ."Reaacnable
trial atrategy doss not conatitute ineffective agalstence of coungel simply becsuse
it i not succeesful. . . . Bowever, "counsel tvat exercige veagonable dildgence

to produce exculpatory evidencs [,] and scracegy sesuledng from lack of diligence
in preparation snd Inwestigatiom is BOT FROTEUTED 5T THAE PRESIMETION TH FATOR OF
COOKSEL."

8. TN BE SCOTT COUNWLY MAETER DOCEET, &8 F.Bupp. 1534, 1566 (D.{.Minn. 1985}
Thue, 1f the ESD defendant lutually vislated MINMESROTA statutes and regulatfons
dealing with child Tewmoval, they WOULD NOT RE ERTITLED TO QUALIFIED IMKINITY.

Running out of time and will continue to reseavch more tomarrow.
Sincaraly,

John &. Lambros
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Joho Gregory Lambroe

Reg. Hoo O0436-124

U5, Penltentiary Leavenworth
F.0, Rox 1000

Leavenwarth, Fangas &6048-1000
Web pite: wew. braxllhorcoit.org

Attoroey Gregory J. Steomos
BRIGGE & MORGAN

2600 ID5 {ENTER

#0 South Eighth Strest
Kionneapoliz, Mionescta 55402
Web aite: www.briggs.com

RE: PAETTAI. COMMERNTS & ORITECTIONS TO OCTOBEER 31, I000 - REPORT & RECOMMWEETWATION

Daar Gragr
1 am golpg to offer you an ovarview of PLEA AMGREEMENTS:

1. MACHIBRODM we. U.5., 7 L.Ed.2d 473, 478 (1962) "[0jut of Just consideration
for perzons accused of crime, courts are cateful that 2 PLEA OF GTILYY shall not
be accepted unless made voluntarily AYTER FRIFER ADVECE ARND FITLL [RDERSTARD TG
OF THE CONSBOOERCES." EERCHEVAL wa. U.5., 71 LEd 100%, 274 U8 220, 213,

2. U.5. va. BECELEAN, 5%8 F.2d4 L1122, 1125 (8c¢h Civ. 1979}, "[A] defenge
counaels mistaksn representation to a defendant ag o what a prosecutor promised
may rongtitute grounds te vacate the pIsa, potwlchsatanding the prosecutor’s

lack of complicity ino the mistake, if the representarion played a substantial
part ip induring the plea.”

1, MeCARTEY wo. U.5., 22 L.Bd.Z2d 4l8, 425 (1969) "|C]lonzequently,. 1f a defendant’s
guiley plea 1g pot egually voluptary and knowing, 1t has been obtaiped in wlolsetiion
of DK PMXXERS and therefore wold. Moteover, bacause & gulliy plea 18 an adaission
of all the slementas of a formal crimioal charge, IT CAMMDOT EXE THILY WOLIUNTAEY
mmmmmmnmﬁmmmmmﬂmmm
FACTS.® "Moreover, sinmce the alementa of the offense uere not explained to
peticioner, and aeioce the specific acts of tax wvasion do twot appear of record,

it 1g aleo poseible that 1If petitionsr had been adequately inforssd he would

have congcluded that he was actually gullty of oue of two closely related lesser
included ocffenees, which are mere miademeaoors.” Id. at 4I8.

&, B.5. va. BROCE, 10% L.Ed.Zd 927, 928 (§989) "[I]t was held that the defendants’
doible jeopardy challenge was foreclosed by the gulley pless and Che judpgement

of conviction onm the pleas, where the defendants REITHEK ALLEZED THAT THEIR

COUMSEL WAS INEYFECTIYE oot called into question the woluntary and intelligent
chararter of the pleas, because {1} a gullty ples swd the snsulog conviction
COMPREHEND ALL OF THE FACTUAL AND LECAL ELEMENIS NECESSART TU SUSTATN i RINDING
FINAL JUDGHMERT OF CITILT ARD A LANTYTL SENTERCE, (1) a voluntary and intelligent

plee of guilty made by an accusad pereon, WHD HAS BEER ADYISED BT {OOMPETENT CXHINSEL,

3.
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Lambtos' letter to Attorney SCemoos

EE; OCT. 31, Z0dMi, LIEPORT & EECOMMENDAT (O

4. {eontinuedy . . . . . . "[ajrnd why the plea "canopt be Eruly woluntary
unless the DEFEARANT POSSESSES AN THINRSTANDING OF THE LAF TN RELATION TO THE
FLOTE. "™ Id. at 93%.

2. O.5. ve. COLEMAR, 895 F.2}d 501, 50% {8ch Cir. 1990) The ounly way & court
may depart from s MANMDATURT HMINIMUM SENTENCE is for the government to Filé

a2 MOTION under Title 18 U.5.C.A. § 3552{+). This was opever offered to LAMEROS"
within his ples agreement, thus MOT BIMDIWG. Therefore, FATLENEH could met

tell me that the goverrmeant would give me & seven (7} year sentencing offer.
EXCELIENT: "[Flurthermere, becauses of the extragrdipary neture of the relief
provided by #3553{e) and tha clear dictats that ehe government must first file

a moeion before the court may depact, W) DEFENDANT COTLD EEASONANEY EEAD A PLEA
AGEEEHENT T9 MIND TEE DOVEEEMERT TO FILE A 53553(¢) MOTTOM ARIENT AN EXIFLICIY
FROMISE T0 DO 50. Thezefors, Chers can be wo sobipuity in the ABSERCE of an
expyese povernment promiss TH THE FLEL MAGREFMENT to file a §3553(a) motion.

a - - THE LACE OF SIUH A FRMIEE 15 CLEAR EVTHENCE THAY JICH A FRIMISE RKAS BOT
HADE . 1IN INTEETRETIEGC EACH FLEL AGEEENENT AS THE EXCINIRIVE AND FINAL ACKEFMENT,
¥E ARE KOUED TO COBCLUDE THAT EACH FLEA AGEXANENT THANRICTRNILY EXCLODED A
COMKITHENT EY THE OOVERENENT TU YILE A $3553(:) MOTION. TYHEREMME, AFFELLEES
W¥AE BOT ENTTTLED TO AN OEDXE DIEECTING THE COVEREMENT T FILE A MDTIONW." Id. 3046
7.

a. O.8. wa. BRITT, 917 F.24 153, 35 (Bth Cir. 1991 "[A] FLEA AGEERMENT 1A
CONTRACTTIAL TH NATTRE AND CENEEALLY GVEFRNED AT DADTHANY CONTEACT PRINCTFLEE.

A plea egreenent is more than merely a contrast hebwesn Owo parties, however,
and must be attended by QONSTYITUTIONAL BAFELIAMDS to ensure a defandant veceiven
the performance he 1s due. Alsc ses, U.5. va. CEAWPORD, 20 F.34 933, 935 (3th
Cir, 1994) {Immunity egreements are andlogous Eo plea agreenenta. and cherefore
may be enforced under the prioclples of contract Law)

I'11 end hare and try to reach you on the telsphone $0 W wAyY compAre notes.
THANES . '

Sinrarely,

John G. Lambros

S5
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Movember 11, 2000

John Gregory Lambros

keg. Ko. MHI6-124

U.5. Penitantiary Leeveoworth
P.0. Box 1000

Leavenworth, Wanoas G6048-1000
Web aite: www.brsailboycott.org

Attoroey Gregory J. Stenmos
BRIGGE & MORGAK

2400 IDRS Center

80 South Eighth &Erest
Minmeapolia, Minpepsbta 33402
Wab site: www.briggz.com

1X: FAETIAL CXOMMENTS & ORTECTIONS TO OCTUBER 31, ZINKl - EEPOET & EXOUMMERDLTTON

Denr Greg!

As per our telephone comversation ¢n Friday afterncon Hovember L0, 1000, I would
like to highllght the following:

1. Tou will be requesting an sxtenslon of time to November 3, 2000 to file
our Tesponse due to your out of town hearings.

2. You will File, as attachments to yourfour RESPONSE to Judge Mason'a October
11, H000, REFORT & RECOMMEMDATION, all of wy lettere to you as to rhe REPORT &
RECOMMENDATION. We both sgresd this would gover all parties concévhed. Thank you.

3. T offersd you an overview on Titla LB U.B.C.A. § 3553(a) apd sugfesbed your
coviaw of U.5, va. QOLEMAN, B95 F.2d 50l, 505-507 (Bth Cir. 19907, a3 Eno¢

a. § 3553(e) provides upon Hotive from the Govermment the Courk
ghall have the savthority teo impose a sentence BELDM & lavel sptdblished by STATUTE
A% MINTMTM SENTERCE. - - . Such sentence shall be imposed in accordance with the
SUIDELINES and policy statements issued by the Sentencing Commisaien . . . Id.
at 504.

b. Bectiom 3553{e)’s counterparc undar the GUIDELINEE i § 5KL.L.
Which atatms "UPON MOTION FROM TEE GOVERWMENT . . ., the Coorc HMAY DEFAET FROM
THE GUIDELINES"™ 1d. at 304.

¢. Section 3553(a) and % 5K1.1. have different eifecrts. 1d. at 504.

d. The courts have comstrued the motlon requirements the Jame. Id.
at 504,

#. "The motiom reguirement ig clear and unambiguows. Thera are B0
STATUTOXY EECEPTIONS."™ Id. &t 505.

f. AD pxpress promise to [ile & motlon unambiguously binds the govern-

ment. The lack of such a promise is CLEAR EVIIERCE THAT STCH A FREOWISE WAS BOT MADE.
Id. st 506.

£ ¢
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Leabros"' 1etter to Abtorney Stanmos

EE: OCT. 3., 2000, REPOET & RECCHMFRTATION

g+ "[n]o defendant could reasonably READ A PLEA ACREENENRT TOU MND
THE CFYERMMENT TG FILM & § 35353fs) [15K1.1] MOTTON ARSERT AN EXFLICIT FRIMISE
™ D¢ 53" Id. ae 5O6.

FLEA AGREDNENT:

4. On Hoveober 16, 1992, U.S. Attorney Heffelfinger apd T.5. Aazistant Attormey
Feterson offered John Gregory lambrog a WRITYEN PLEA ACREFMFEET. See, EINTRBT G-L
thrto 6 within Laghrog' original June 15, 1598 DECLARATORY JHDGMENT/COMPLAINT.

5. The govarmment atates that C,W. Faulkoer and the government had discussiona
over a ben {10) day periad ag to the written plea agreement.

6. The plea agreement DQES NOT mention elther Title LB O.5.C.A. $#3553{e) or 1ita
coumterpart undar che GUTDELTNES §5¥1.1.

7. The plea agreement gtates the following FAMTTE:

a. Canviction on Count L charge, however, would carry s MANGATINEY TEEM
0OF DORISOWNENT OF LLFE JITANWIT PAROIR . . . (Ples Agreement page 2)

b. The government would agree o dismiss Counks I, ¥, and ¥I.

2, The povertmgent would preoaecute oo Cownt YIIXI charge that carriea
4 MARDATORT WOIWIHM term of imprigoowent of TER (10) YRARS without parole. (Ples
Agreamant page 2).

d, The Jefendant understands that his sentence oo the Count YIIT charge
will be determloed and baged upon the applicable sentencing guldelines under tha
Seotencing Reform Act of 1984. (FPlea Apreement page 3}.

a. [Lambros']l "lalppliceble guideline range would be 292 to 365 mooths.™
(Plea Agresment, page 5}

C.N. FADLINER'S WOVEMEER 17, 1552 LETTER TU LAMARGS WNTH MEA ACREENENT:

8. On Hovember 17, 1952, C.¥W. Faulkver gent LAMBROS a letter with the govermment's
Hovember 16, 19971 PLEA ACRESMENT. C.W. Fauwlkoer atated the following FACTS withiln
his latber: (Ses EEBIBIT H, in originom) June 15, 1998 DECLARATORY JUDGEMENT/COMPLATNT)

a. Attacrhed please find the resulks of our opegotlatlon for 2 FLEA
AGEEFMENT 1o your cage. IT ALLOAWE TOHT DONSTDERATIE 1LATTTINE T ANCEE THAT TOO
DDGET TD B TREATHD IN THE 3AME RANGE A3 THE OTHER DEFENDANTS ARD 1T AWYIDS THE
MANOATORY LIFE COAT.

S £



er 11, 2004
5" letter to ALLoTDey Stermad
CT. 3i. 2004, AEPOET & AECOMMENDATION

b, The key words In the above iz "TOT GOCHT 10 AE TAEATED TF TEE
ANGE AS THE OTHER DEFENDANTS."

¢+ AE that time 1 knew that the MOST priecn Cime any of the other
ankts received was PR {4) THARE.

d. Therefors, C.W. Faulkper commicted YRADD & DECRIT when he informed
her and sygelf thac I would only receive EEVEE (T) YEARS TR FRIZON FOR
E CEARGES IF I TINN THE PLEL AGEEFMENT. It wes lsgalily imposgible for me
aiva samet due to $3553(e) mnd 25FL.L.

[TIARY HEARTRE:

hould we request an EVIDERTIAKY HEARTHEG to cali ilndividuale as bo C.W.
1wt ' statements regarding the 3EVEN (7) TEARS?

11y the above will mesist you a3 to the YRAUD Faulkner commirted in trying

. mt to gign the ples agresment. Tou may want to tefer to my letter dated
xr 9, 2000 as to ay ovetview on FLEA AGHEEMENTS.

¢ me If I'® wrong, aioce the seven (7} year prison gentence FAULFNER srated
d recedve wae oot legally poseible, then the HIT MWW logic within our

1 would have to be, LANBEDS wouwid of been offerad a4 plea agreesmant of laass
292 to 365 mmntha {as per the plea agreement} if TANEROS had been offerad
yrrect ipfornation as to the MAXIMNOM SENTENCE he could receive. That beling,
r (W) TEARS DUE T¢ ARTICLE 75 OF TEE MAATTLIAN LAN. (365 #ontha is 3 more
3 thao pagaible under Brazilisn Laor).

[ng you in advance Eor your confineed aggletaonce.

raly,

- Lambpoo

7.



Hovwsmber L3, 2000

John Grepory Lambkbros

Beg. Wo. OO&A6-124

T.5. Penltentiary Leavemwarth
P.0. Box 1000

Leavenworth, FRangag G6EDGB-1000
Web gibe: wwew,.braxilboyoott.,ors

Attorney Gregory J. Stenmne
BRIGGE & MORGAN

2400 TIDE Centar

B South Eighth Htreet
Minneepnlis, Hinnesota 35402
Web aire: www.bripps.cem

SE: TFARTTAL COMMENTS & QASRECTIOWME T OCTOBER 31, 2000 - ENPORT & EECOMNEETWATTONS

Deer Grag:

On Nevember 11, 2000, T wrote and offered an oveyview of TITLE 18 D.E.C.A. §3553(w)
and suggested vour review of V.5. va. COLEMAN, 895 F.2d 501, 505507 (8ch Cir.
19940}, 2% to the goveromeants requirement in filing both & §$3553{a} aad 5¥1.1

1f thay chooam to depart under the HINIHIM STATUIORY SENTENCE and tha SENTENCING
CUTDELINES. ALRD WOTICE MITET AFPEAR UTTHIE A STENED MiEL AGREENENT.

REPORT & EECCMMENDATIOH: Judge Mason has stated oo page two (2} YIFjlalukiff
wan offured a plea bargain of seven {(7) ywears in prison for all charges pending
againat him. Plaiotiff did not aecept this plea agyespent,"

Tha above stetewent is falae In thils reapest. PLirst, ves C.W. Faulkner did state
that I could receiwe a seven {7} Fear plea bargain, This Is supported by:

1. August 27, 1999, AFPIDATIT OF DONMA RAF JOHNSUON IR SUPPORT OF MOTICH TO DISHISS
O STMMARY JUDGEHENT AND OPPOSING REPORT AND RECOMMENDATION. See; Fages 2, 3, and
raferenced EXHIBIT B, page A-31 thru 35, (Affidavic of Jeffrey Orren, deted
Jaouary 27, 1994. (ATTACHFN B Y QEYIN)

But, he could mot legselly of offered me Ehe saven (7)) vear pleda bargain because
the govarmment DID NOT offer same withio the plta_ggrlinlnt. Bwa, COLEMAN, HBS
F.id ac 506 [ . . ., pno defendant could reasonably read & PLEA AGEREEMENT to bind
the govermment to fila a $3551(e} motion sbzent am explicit promiss to do so.
Therefore, theres can ba oo mabiguicy in the ARBBEMCE of an s¥preps pgovernment
premise In the ples agresments to file s §3553(e) moblom™

THEREMRE, C.W. FAUINNER COMMTITYED FRAOL ANDF VIMATED TEE STASDANDS OF DUE FRCESS
THAT EESULYFD TM A LOSK OF LIEERTY TO ME THAT IS A DEMTAL OF A CORSTITUTTONAL RIGHT.

Aopefully the above AFFIDAVITE will azsiast you inm your argument.



IN THE UNITED STATES DISTRICT COURT
FOR THE IMSTRICT OF MINNESOTA

JOHN GREGORY LAMBROS, CIVIL CASE # 98-1621 DSIVIMM
HFlaintff,
¥a.
AFFIDAVIT OF
CHARLES W. FAULKNER, sued as DONNA RAE JOHNSON
Eatate/Will Business Insurance of deceasad IN SUPFPORT OF
Attorney Charles W, Faulkner, MOTION TO DIEMTISS OR
SHEILA REGAN FAULKNER, SUMMARY JUDGMENTAND 0
FAULKNER & FAULKNER, and OPPOSING REPORT AND .y
JOHN & JANE DOE RECOMMENDATION qr
Defendanta ‘\“-'
STATE OF MINNESOTA ) ¢

) ga
COUNTY OF RAMSEY )

Donna Rae Johoson, being firat duly sworn, on oath, atates as
tellown: .

1. That I am one of the attorneye reprassnting the Defendants in
the above-captioned matter, and that I make this affidavit in support of Defendanta
mation to dismiaa and/or motion for summary judgment, and in oppositien to the
Repart and Recommendation.

2. That, although we have obtained the United States v, Lambros
filea from Colia Ceisel, whe represented Plaintiff during his appeal, we have beeg
unable to locute the Beven {7) Volumen of the trial tranacripts to date Nmsither the,
Eighth Cireuit Administrator, the Clerk of District Court, nor sttorney Cainel can.
woents the transeripts: We will proceed with the information we have at hand, bhut
if the Court findes we are lacking documentation from the transcripts, we ask that

the court allow us the courtesy of loceting the transeripts for additional
T
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documattation.

3. To assist the court in its review of Defendant's Ohbjections te Hepart
and Recommendation, affiant will reapond to each claim made by Plaintiff in his
Amended Complaint, asserting malpractice of Charles W. Faulkner and attach
relevant documents in oppesition to that claim. The following Exhibits will be

referenced as needed:

Exhibit A - United States v. Lambros, 65 F3d 698 {fth Cir, 19893}, cert.
denjed, 116 3.Ct. 796 (1994

Exhibit B - Appendix of Appetlant, Case No. 94-1332MNM]

Exhibit C - Besentencing Memoradum dated February 19, 1957

Exhibit D' - Brief of Appellant - Case o, 94-1332 MNMI

Exhibkit E - Brief of Appelies - Case No. 94-15332MNMI

Exhibit F - Affidavit of Charles W. Faulkner dated 7/21/93 and

transmittal letter

Exhibit G - Summary Dismissal, Board of Prof, Responsibility

Exhobit H - Docket Mo, 4-88-82, Unuted States v. Lambros

Exhibit I - Federal Public Defender letter to W, Faulkner, 992

Kxhibit J - Flaintiff's letter to connsel, 12/21/02

Exhibit K - Addendum of Appellant, Case No, 84-1332MNMI

Exhubit L - Supplemental Brief of Appellant, Case No, 94-1332 MNMI

Exhibit M- United States v, Lambras, unpublished opinion No. 97-1553

Exhimt N - [ndictment of John Gregory Lambros

i, Brefendants response to PlaintifPs Claim I:

Althoungh an error was made by the prozecutor regarding the
statement ig hisa proposed plea agreement thal conviction an the Coant I charpe
wiould carry a maodatory term of imprisonment of life without parcle, and neither
counsel nor the court caught the mistake, that maller was eorrected on appeal.
Alsa, the Plaintilf acknowledped that the Court could have sentenced him pa life
imprisonment under the statate in efect al the time of his elfense. ITnited Stares v,
Lambroa, 65 Fid 693, 7 (8th Cir. 1995) { Exhibit A, aitachad herela} The Court
must find that the Plaintiff has suffered damages from counsel’'s aclions, and it is

¢/ clerr that Plaintiff could have served just seven yvears, instead of 360 months, had

he followed counsel’'s recommendation.

.,I}
:"’f/;)l-"{ 1._‘-'*# &
S e
' '|i1.'_.

-

a 2.



Plaintiff's arpument that he might have accepted a plea
burgain if caunscl had obtained a plea bargain for fewer years and had properly
advised him is reiuted by Plaintiff's histery and the affidewnt of Jeffrey Urren, dated
Jaouary 27, 1994, Page A-32, Appendix of Appellant (Exhibit B attached hereto)
Mr. {Irren’s affidavit specifically states that in coaversations he had with Plaintiff,
Plaintiff told Mr. Oreen thot be wonddn’t have aocepted g plea ¢f ke hada't had to
4o gny #me at aif. {emphasis added) [t was Mr. Orren’s apinion that this
conversatign affirmed that Plaintiff was not competent to stand trial, bul the court
determined that he was competent. In the Hesentencing Memorandum filed
Webruary 19, 1997 the Honorable Hobert (G0 Renner, in declining an additional
competency hearing (twa had already becn held) noted that the district court had
found Plaintiff competent to stand trial, (Exhibit C attached hereto)

It 1z clear from the trial transcripts, which are cited by
Douglaz Peterson in Appellee's Brief, pages 38 to 44, (Exhihit E attached hereta)
that Plaintiff was fully competent te stand teial, exhibiting a elear understanding
of the charges against him. There i3 neothing in any of the proceedings which
would indicate that Plaintiff would have been acquitted if counsel had done
anything differently.

h. Defendants response to Plaintiffs Claim IL

Charles W, Faelkner i deccased, and unable te speak for
himself in thiz matter. However, Plaintiff's charge that counsel eefused to pay for
legal scrvices “they” contracted with National Legal Professional Associates is
anaweread in paragraph 10 of the Affidavit of Charles W. Faulkner dated July 21,
1993, (Exhibit ' attached heretoy Although this 18 an unsigned copy of the aflidawii,
it was in the Lambros file provided by Colia Ceisel, and it 18 a responsive affidavit we
the affidavit of John Lambros, Docket Mo, BY.  Plaintifl took it upon himaclf to have

hia family hire Mr. Robingon of the National Legal Professional Associates, and

3
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documentatinn.

3. Tg assist the conrt in its review of Detendant™s Ohjections to Report
and Recommendation, affiant will rezpond to each claim made by Plainliff in his
Amended Complaint, asserting malpractice of Charles W. Faulkner and attach
relevant documents in opposition to that claim. The following Exhibits will be

refereneced as neoded:

Exhibit A - Ulnited States v. Lambros, 65 F3d 698 (8th Cir, 1995, gert,
denied, 116 S5.Ct. 796 (1996}

Exhibit B - Appendix of Appellant, Case No, 94-1332MNMI

Exhibit C - Resentencing Memoradum dated Febroary 19, 1997

Exhibit DD - Brief of Appellant - Case No. 84-1332 MNMI

Exhibit E - Bricf of Appelles - Case No, 94.1332MNMI

Exhibit FF - Afidavit of Charles W, Faulkner dated 7/21/83 and
transmittal letter

Exhibit G - Summary Dheiniasal, Board of Prof. Responsibility

Exhibit H - Docket No, 4-83.82, United States v. Lambros

Exhibit I - Federal Fublic Defender letter to C.W. Faulkner, 392

Exzhibit J - Plaintiff’s letter to counsel, 122102

Exhibit K - Addendum of Appellant, Caze No. 94-1332MNMI

Exhibit L - Supplemental Bricef of Appellant, Casze No. 94-1332MNMI

Exhibit M- ITnjted Statea v Lambros, unpublished opinion Mo, 97-1553

Exhibit N - Indictment of John Gregory Lambros

4. Defendants response to Plaintiffa Claim [

Although an error was made by the prosecutor regarding the
atatement in his proposed plea agreement that convictron on the Count [ charge
would carry 5 mandatary term of imprisonment of life without parele, and neither
counsel nor the court canght the mistake, that matter was corrected on appeal.
Alao, the Plaintiff’ acknowledged that the Court could have sentenced haim to Life
imprisonment under the statute in efect at the time of his offense. Lipited States v
Lambroz, 65 Fid 693, 700 (Bth Cir. 1895} ( Exhibit A, attached hereto) The Court
must find that the Plaintiff has suffered damages from counsel’'s actions, and it 18

\k clear that Flaintiff could have served jusi; geven years, instead of 360 months, had

—_—

he followed rounael’s recommendation.

uﬂ _uh- 7
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4. I had known for year: chab My, Lambrez 1s an intellagent
man, &0 this 15 boin ouc by his legitimate successes and Ras
at:lity Eo gerc licensed as a stock broker after hiz fivat prison
TETM.

5. Irmediacely upon his first contact with me an 1992, Mr.
Lambros informed me that neurolozigal implants had beern placed in
his body while he was in Brazil, and that he was controlled e the
implanis by porsons unknown Lo himn. Ee suspected that the
implants were put in by Brazilian militarmy or police. He kald me
that the implants could monitor nis speech, nearing and thowughts,
and cthat the persans concrolling the implants could make him bBlack
oub, g0 ined eoovulziens and evern contral his speech. The concraol
in egxercised by radio telemetry from sacellites. The implante

draw thelir power [rom electricity in Mr. Lambeos' skin.

G, I was informed by several Lhird-partciec that Mr. Lambros

had curned down a plea agreement gfferiog aeven yeargd coofinement

= d—— -

when he knew he was facing & life without parcle sentence and
would likely be convicted, The reason My, Lambros gave For
turning dowrn Lhe cifer waz that woiees teld bim to do 1t. 1 asked
Mr. Lambros about thiz on the everning gf Janvary 2%, 1994, and he
confirmed that he turned dowr the plea agreement, despite Che
a.ternative, because volces from satellites told him co do it, I
made perfect zense to him. Tae implantse contral hiz mind and

boagdy, and he 18 1n no posaticn to make o docision that woald nor

be hiz.
7. Afrer conf-rr:ing what I had neard anouc the ples
agrecment, I explored -zs matter fuvrther witi My, Laobroc. I

- a-73 - {J./-f oy



pased this hvpothetical, =16 Judge kurphy declared a mistrial and
rhe seven vear plea bargain was offered again, and il ewervonc
Eﬂlé_;;; ko take the agreement wonld yoo accepr iT?* T wasn
absolutely [labbergasted bw his response. He cCold me That he
couldn't acoept any plea bargain hecause the wveices tcoll him naob
ke and because ne iy nor in cencrel 9f his own thowuhts and
ACEIrG . Even knowing as a fact that he would be corvicted and
that bhe would get life without parale, M. Lambros would nat
atcept a4 seven wear ples bargain agreement. The reascon was the
=zame, he deesz not conkrol his thoughts and actions, and the voloes
from the imolants tell him “as*. And then he elaborzted and tepld
me that he would not even accept a no jail time agreemcnt for the
same Yeason. He is not in control of his own accions, He
repeated several times thaco after he has an MRT and the implants
are dizcovered and removed curgically, cthen he will Le able to
deal with his criminal problems.

B. I oxplored the matbter even Further., T tried bt explain
thar the implants and the criminal procecding are totally separate
MaLler:s. T tried Lo explain that after being sentenced to the
hyporhearical spven years, ne wowuld get into the Bureasu of Prisons
and he would get the examination he needsz, and the implants would
e removed, Then ke could finish his zewven year sentence and get

aut.  If he did not plead guilty, they would just send him away

forever, i1mplants or noL. Ko was wurable Lo sepatrate Lhe Cwo
1ssues.

9, i om co-vinced that HMr. Tambros seriously boelicves
evaryihing nhe haz rCuould me that I relared abaove, He naz been

- h=3a4 - %f, & )



Feoarrying an this clawm for weil gver twe years new, without even
the sliphntesr break. He haz spokern to me as the "third-parcy-
Iche perzon o Coloretzal conteal of the implankszl, He has nade
desisiong cthat could not poss-bly be made by a comprtenl perscon.
He Jdid o oin facr curen doewn che plea bargain agrecment . A5 an
agrtorney at law, 1 gannet conceive how ¥v. Lapbros could possibly
oE competent Lo stand kKrial, Ee obwiously is not capable of
cangribyting to2 his own defense when he canoot separdate Two
Cotally separate ilsszues in fls mind, and when he takes desaisions
that are obwiously not 1 his best interest because wvoices from
savellirtes tald him ta, whether he has implants or nokt.

1. Upon penalty of perjury. I Geclare that all statementcs
above are true, zave and except those made upoen informacion er
bokief, which are true and correct te the best of my hnowledge.

Further your A[Lfiant saycth not.

IN WITKTSS WITERECQF, 1 have hersunto placed my hand on this _27th

@wﬂ
JEQEr . :jlrren

r L]

day of _Januapy L1e o4

Suhseribed and sworm (0 beforc me by

Jeflrev L., Drryeq . persanally
known 19 me, on this 27th .. :I.a:,- af AR A AR AARR AR A S AR AR B
January 19 94 £ BOAAM PE RS 0N

HOTARY PUBLIC-WCHN ESOTA
WASHINGTON CUNTY
":E by Corrmgpea Expies e 15, 1004
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Haveghey 15, 2000

Johtt Gregory Lambros

Reg. Moo D046 24

V.E. FPenltentiaty Leavenworth
F.0. DPax 1000

Leavenworth, FKEansas G6048-1000
Web site: www.brapilboycort.org

ALtorney Cregory J. Steamoe
BRIGGE & MORGAN

2400 LOS Cetber

B0 Scuth Eighth Street
Mioneapolls, HMinnesota 55402
Web aite: www brigpe.com

RE: PARTLAL COMMENTS & OBJECTIONS TO OCTOBER 11, 2000 - EFPORY & REC(MNFETATION

Dear Creg:

1 am trying to reference all places withio pest plesdings where I atated that
T INCLITHED ALL CLATHE WITHIN THE RICO CLAIM. I have identified the following:

1. May 1%, 1999, "PART TWZ (II) (DELAYED FILING AS PER MOTION FOR EETENSICM
OF TIME} PLAINTIFF'S RESPORSE TD DEFEWDANTS' MOTION TO DISMISE OR POR SUMMHARY
JUPGEMENT, MEMORANDTM IH SUFEQRT AND REQUESTED ORDER DATED APRIL 26, L999.

., The above May 1%, 19%%, MOTION outlined and stated in peragraphg §7 thrua
117 the predicata acts PLATWNTIFF incorporated within his complaint that are
relwvent. GSpecifically, paragraph 111 stated:

111. Plaintiff has alleged the fcollowing RIQD predicabe acty
el IBCORPORATES ATT. ATTRCATIANS WITHIN THIS COOMFLATNY THAY
ARE EELEVENT:

a. Title 18 T.5.7. 3201; {relatipog to bribery)

b. Title 1B U.5.C. §134l; {relating to maill fraud)

c. Title 18 T.5.C. $1343; (relating to wive Evaud)

d. Title 1B U.5.C. §15303; (relating to obstruction of juotice)
#. Titla 18 T.5.C. %1512, (relating to tampering with witness,

vickim, or an informank)

3. Paragraph 109 offers an wxcellent overview ac to FRAIM that is applicabls teo
UNENFORCEARLE COWTRALT when applying RICO, citing, AWFRICAN BINVIMG INS, SERY. vs.
EOJFRREICH & SONE, 944 F.Supp. 240 (S.D.H.Y. 1996). The UNERFORCEARLE CONTRACT

in my casé 15 Che FLEA ACREEMENT. Also, the rule that FRAIN wust be plead

uith particularicy DDES BOT APPLY to pleading of "“enterprise" and “combrol"™
¢lepents of civll actiom under RICO. Id. at 2Z4l.

%, Paragraph 110 offers & cese almoat exactly 11ike mine, IF.5, vx, EISER, 974
F.2d 24k, 247 (7nd Cir. 19392}, Head Waote 1, the court gtates:

74



Fagse 2

Hovembexr 15, 2000

Lambros" letter to Aftorney Stenmos

EE: OCY. 31, ZiMMl, EERDET & AECOMMERDATION

- - - MYISEEFEESENTATION IK PLEADIMG AMD FPRFTRIAL
SUBMLISSIONS were made in bope ofF FRAIMULENTLY
INHICTNG SETTLEMENT BEFORE TRIAL, and alleged
misconduct was intended to DEPRAND the civil
adversarles. TIitle 18 T.5.0.4. L3441,

In EISEN, attorneys, law firw's Lovestigetore, and it office administrator were
convicted of EEQC viclationg in coomection with [irm's fraudulent conduct of civil
ltigation az plaintiff's counsal in personal injury cese.

5. Paragraph 116 offers anm overview and listing of pleadings of &I CLATME
VILED WITHIN WY CASE. {reg. you may want to attach those listings.

6. Artached are pages 37, 38, 39, 4D, & &1 of wy May 19, 1999 MOTION.

Hopefully the above has besn helpful.

Bincerely,

John G. Lashros

7.



UUNITED STATES DISTRICT GCOURT
DISTRICT OF MINNESOTA

JOE CRARDOEY LAMRAOS, .
Flaiuciff, *
ua, * CIVIL ™. 93-1621 {D5D/.TEM)
CHARIES W. TADLENER, eusd ne &
Estate/¥ill/Rugineens Insursonce of
Deceared Attforpey Charias W. Fesulknar, L]
SHEETLA REGAN FAILENER,
FANXNFE & FAULEEER,. and L
JOME £ JANE DMHE(a)},
r
Deferodants.
- |

FART Tw0 {11
(DELAYED FILIFG AS FER MOTEON FOR EITERSION OF TIME)

PLAINTIFF'S AESPONSE TO DEFYEDANTS' MOTION TO PISMISS OR POE  SOMSARY
JUDCEMENT, MEMORANDOM IN SUPPCET AND BREQUESTED OLDER BATED
AFEIL 216, 1999

COMES NOM, Jobn Gregory Lambros, FPleintiff in the above-sancicled azcion,

ptating In AFFIDAVIT FORM, oppoaition Lo Defendants’ Morion to Dismlss or fok

Summary Judgament, Memorandum in Support, #od Tequestad Order, all datwd April
26, (999, and aigoned by Defendanta’ abtocueys, Donos Rae Jobnsoo and Debocah

Ellis.
JOHE GREGORY LAMBROS declares upder pepaliy of perlury:

& THAT THISE DELAYED FILING IS 4 SONTINUATION OF PLAINTIFY'S

MAY 11, 1999, FILING AND THAT FARAGRAPE SBOTERCE WILL EFMATE IN ORDER, THIZ

STANTING AT 44 AMD PACES WILL START AT 24. THANE YOO FOW YUUR CONSIDERAYION-

CLATM SEVEN (7):

{24}



95, BUT POR, the above wiolaticons of defendants this plaintiff
wvould of been mer FREE aod glvem thirty {30} to leave the United 5tates before
the indictment iz chis action would of heen reactivated, sm & reasotable
probabllity exdmss that the Court lacked juriadiction, as to the extradicable

crimen punlshable under che BEDERAL LAWE OF THE UNITED STATES OF AMERICA.

ClLAIM SIX {6): (CIVIl RICO CLATM)

97 . e fendants raquest this Court to disnlgs plaintiff's Amendad
Complaint, "Pursusnt toc EULE 56, FACF, oo tha grounds chatr thers are no material
fact in dispuce and the defepndants Ard socitled o judgement 58 & matter of law
on plaintiff's malpraccice aod RICO claimn. Sex, Defandanta MOTION to dismias
or for Summary Judgemsnt, paragraph 7, dated Aprdl 24, 1999.

498. Dafsndants state withio thers MEMORANIHIN IH SOUIPORT OF MOTION °
O DISMISS OF FOR SIMMARY JUDGEMENT, page 3, dated Aprdl 26, 1599, "With respect

L To plaiaciff's RIC) CLATM, this claim AFFEARS to be baged upon a Tenth E:!Ln:uil:
ceas which was reversed . . . Plaincilff failed to state any factual besis upon
which to Ffind & %100 FIOLATION by Chacles W. Faulkner. Therefors plaintiff's
RIC0 CLATE should b+ dismissad pursuant to Rule 12, FRCP.™

9. Defendants cequast chiw Court o sign an GRIFE (to dlaming} as
to plaioeiff's RICO CLAIMS as to the following:

a, [#-] Pladueiff's RIGOD ¢lais 1s WITHOUT any far.tual_ support.
Thiu is listed under the hemding of FINDING OF FACT.

h. [3.] Pladuciff'w RICO clajn ig diemiesed pursuant to Hule
12{b), FRCP. +Thie is lieted under che heading af CONCLUSIONS GF LAR.

100, Flaintiff, se chis eourc, migt only vonder as to the lagal
pducativn of gllegedly traiped lawyeras when they rely on the fellacy in reascning

commonly known Am “YBEGGING THE QUESTION.™

{37}
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10l. Dafendantn' sesancially cely oo 4N averment that they ars not
juilty of any "actlonable behavior.™ Thie is wli good and we)l, buk dﬂfinﬂi}ntu'
bald apserticonn, unaupported by affidevic or depoaitiom Cestlmony, do not even

bagin to explain why Plaintiff's Complaint, DOES WOT STATE A PREDICATE ACT(E).

102, Det'andants" hxve oot listed the alementm of the varives offensuz
and ventured to demonstrate why Plaiuciffs proof le lackdog. Inetwsd, dafendants’
and thers lawpers/attoroeye proffer conclussry deunlials. This 18 an insufficlanc
showing on behalf of a ]Jirigant who sesks sumsary judgesent. Tt i an slementary
precept of civil procedonrs that "[t]he party mowing for sunmary judgement canmot

auatain his burden merely by DENYING THE ALLECATIONS IN THE OFFONENT'S FLEADINGS."

iI0A Chavrles A. Wright. Arthur ®. Millar & Mary Kay Eane, Federal Practice and
procedura $2727, ac 131 {Znd ed. 1983). Importaotly, "a petcy soving for susnary
judpamant im not eoticled to o judgement wmeraly becauss the fsccs bhe affers appger
mors plausible then chose tendered in opposition, or becayse it appears that che
advareary is unlikaly vo prevall et trial.™ Id4. ar §2725, ar 104-05. Tlluuhn.
thia Flaintiff'a complaint iz oot #8 [acially deficient that this Courc Inmlld
justifiably say Plaintiff will be upable to corroborate him allegationa. thac
the defendapnte” compicted pradicate acts contained in Ticle 18 D.5.C. l?ﬁl{l}..
103, The Eighth Circuit, the wother circwlt of this Courr, has stetad

"

Plaintiff*¢ Tules for STANDING TO BRTNG THIS RICO CLATH. See, BOWMAN vn. WESTERN

AUTO SUPPLY CO, 98% F.2d 383, 388 (Ach Cir. 1993}, (4] We held that STANDING

to brisg & civil ewlt purypuanc boc Ticle 1§ V.5.C. $1364{c) and BARED cn an under-
lyiog COMSPIMACY violation of Tictla 18 T.E.C. §1962(d) is limited to thoas

individualg who have been bhormad by a §196101) RICD PREDICAYE ALY commitbed in

furtheranca of a COKSEIRACY TO VIOLATE RICO. The BUT-FOR CANSATION RFOUTRENFNT

13 #]liginaced in RICO CLAIMS sod replaced by the more restrictive FROITMATE CATUSATION

REQUIREMENT betwean the injory and the harsm slleged. Id. at 3BB.)

(34a)
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context of causation, chat is the connection batwesn the injury and tha RICO act
that allegedly caused It. The teasons for includisog & directness element,
according to the Court, are &t lédstc chees fold., . . . Third, the more liksly

that indiwfdual will take oo the EDLE OF FELVATE ATTORNEY CENERAL, ARND THOS

FEHD THR LAW. Ses, BOWMAM ve. WESTERM AUTO STPELY CO. 235 F.l1d4 281, 387,

fo.3 (Bth Clr. 1993) quotiog BOLMES. 117 L. Ed.2d ar 354. (Private Attovney

Geoeral John Gregory lambhros at your services)}

105%. ADEQUACY OF PLATNTIFF'S CONSFPIRACY ALLECATIONS: Saccilom 1962{d)

entablishes liability for a consplrecy to violatw Jectiom 1962{a). (b}, or (),

Sam, AMERICAN BUYING INS5. EERV. va. FORNREICH & SONE, 544 F.Supp. 240, 2&7

{5.0.H.Y. 1995).
106 . All defandanis listad within thia action ere Ifncluded within
[ ]

thia RICG CLATM, undar Sectiom 1962{d} and (e} "participate[d], directly or in-

directly in comduct cf {the] enterprise’sa affairs.”™ Thig "operation nr managemsnt”

|
tegt can be gatiafied hy the actiona of "ANY FERSON FEMFLOTED IY D a350ckaTen

¥ITH [THE] EMTEXPRISE.'™ REVES, 113 5.Ce. at 1i73. Cuoring, AMERTCAN BUYING

INE. SERV., 934 F.Swpp. 240, ZAT.
107. Plaintiff and the Eighth Circuit Coutt <¢f Appesls hava PROVED
that the WKITTEN FLEL MAEFKERT offersd plaintiff by defendatitk wae an TRENNIRCELANLE

CONTRACT. This plaintiff was victim of NISKEPRRSENTATION and/or FRADD. FLEA

AUEEFHENTS are CONTEACTUAL IN MATURE, aud sve interpreced sccotding to grosrsl

CONTRACTUOAL FPEIBCIFEER. Ses, U.2. ws. BRITI. 917 F.2d 353, 159 (Brh Cir. 1990},

ceart. denisd, 498 O.5. 1090, 111 B5.Ct. 971, 112 L.E4.2d 105} (19%1); U.5. w=.
CRAWFORD, 20 F.34 533, 915 (8ch Cir. 15%4).

106. Whers & FLEA AGKEEMENT im AMBIGODOUS, the ambipuitiaes ara construad
ABATHST the govermment [Plainciff's Atcornay???]. See, COLEMANM, B95 F.2d ar 505;

BAEVEY, 791 F.2d at 300-01; CABNINE va. U.5., %74 F.2d 924, 92B=-79 {(7rh Cir. 1992):

(39)
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ARDERSCM, 970 F.2d4 &07; cf. DAVIS ws. 0.5., 6&9 F.Supp. 7564, 758 (C.D.ILL L9BG).

o9, In 1996, U.5. Federal Judge J. Faplan hald that, "[plurported

ILLEGALITY OF CONTRACT betwesn purchaging group and brokerage group DID HOT
FRECLUDE purchaaing group from proving DAMAGES MMNER RIDG." See, AMERICAR BUTING

IR5. SERY. va. RORNREICE & SOMS, 944 F.Supp. 240 (E.T.W.T. 19596}, Courcs will

alicw Flalatiff to recover ﬂéﬂuguu co UNENFORCEABLE CONTEACT 1f plaluclff was

excusakly igncrant, and dafendant was oot of FACYS cthat mide dgcesmenc THEN-
FRCEARNIE, Restatement (Second) of Contraces FLBO. Id. at 241. While courtcs
gtoetally d¢ not grant restliwtlion under agresmente that are uneoforceable dua ta
Lllegality, <ourts will averd dawsges 1o quantum meruie IF it is found chat

parcies are wot In parl delicto, a0 vhen plainciff is VICTIH OF MiSREPRESEWIATTON

by defendancts. Td. ac 241. Rule thac FRAUD must be plead with partlculacity dosw
not_apply te plendiog of "eoterpriss™ aod “"concrol" slessnkts of cilvil actioen
undar RICO. Id. ac 241.
1148, Io U.8. wvo. KISEN, 974 T.Id 246, 247 (lod Cic. L932], Xay uota
l;, the court stated: .
» o+« = MISREPRESENTATION TH PLEADING AND FRETRIAL
.. gubmigwlong ware made 1n hepe of Eraudulently '
-—? ipducing eectlement bafore trial, and allagad
alieconduce war intended (o defravd the civil
adversaries. Title 18 0.35.G.4, 1341

In EISEM, attormays, law Eivw’s lovescigetors, and Lt office adainigtrator wara
courictad of EICOD violations i{n counection with fira's frevdulent conduct af ciwil
litigation me plaintiff'a counsel in personal injuty cawk.
1il. Flainciff hae nllagwd che fcollowing RICOH predicate acts and
Incorporates all allagations wichio thiw complsiot that ate relavenc:
a. Title L8 0.5.C. §201; ({relating to bribery)
? B. Tdcle 18 TU.5.C. F1341; (relatlog to seil fraud)
Titla 13 0.5.0C. #1343 {relatiag to wirs fraud)

C.

(40}

S



4. Ticle 18 WL5.C. $1503; {ralating to obstruction of justica)

-, Title 18 U.5.C. §I512. {relating ko Camperiong witrh wicnass.
victim, ot am informanc)

112, MINNESOTA STATE LAW CLATMS: (TREELE DAMACES) See, Minn,
Stat. san. $§ 481.07-.071 {(West 1990) (DEALS WITH PERALITES FOR DECELT OR CULLDSION)
See, HANDEEN wa. LEMALRE, 112 F.3d 13349, 135% (#ch cir, 19973,

1113, The shove Minnesota acatutes. M.5.Ak. §§ &B1.07, 481.071, dealing
with panalties for DECEIT or COLLOSIOR do pot creabe a new cause of actlon, but
mortly provide penaltiex available to one who prevaila on COMMDE LAN ELCHTS OF
ACTIOM. Sce, BARDEFM, st L3&l, Fey uots 23,

114, Fleintiff incorporates all of the allegacions relevant to the
RICO CTATH, and Plaiotiff onequivocally sssects that the defendants acted l:n:l-

"DECELVE PLAINTIFF AND/OR A PARTY TO A COUNT PROCAEDING AND DECEIVE THE COURT."

k15, Plaintiff invokas M.5.A. §§ 481,07, 481.071 PO DAMAGE FURPGIES

OWLY. . .

Li&. Flaintiff haw attached o this plesding ep cverview, alrthough
not complete, of RICOD claige filed in thia cawe, w0 48 te sesist this Court in
earieving sawe. Attached are the following:

&, Pleintiff'a July 20, 1998, MOTIOR T SUPPLEWENT THIS
DECLAEATORT JUDGEMENT ACTION/COMPLAINT FURSUANT TO FRCP 15{a). pagea 9 thru 12;

b. Plainciff's September 15, 1998, AFFIDAVIT IN OPFOSITION TO
DEFENDANTS ANTWER, pages & and 7;

£, Flainriff'es Novesber &, 1998, MOTION TO ALTER TEE FLEADINGS
IN THIS MATTER &5 FER 0.5, MAGISTRATE JUDGE MAZON'S ORDER, DATED OCTOSER 15, 1998,
ragss 1B thiu 24.

FLAINTIFF #iS STATED ACTIOWABLE CLATHMS AGATRSY SAKTIA E. FAILINYN ,
FAULINFL & FAUTIWER, AND JOHN AND JANE [LLALYE

(Al)




