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390, 121 5.Ct. 214, 148 L.Ed.2d 151 (2600);
Haversat, 22 F.3d at 797-98 (reversing a
five-level downward departure as unrea-
sonable).

Although a district court has broad dis-
cretion in determining the extent of a
downward departure, that discretion ig not
without limits, and appellate review is not
an empty exercise. In Booker, the Su-
preme Court expressly recognized “Con-
gress’ intent to provide appellate review”
and explained that, by making reasonable-
ness the standard for reviewing sentences,
it was not “thereby eliminat[ing] appeliate
review.” See 125 8.Ct. at 768. The record
in the case at bar leaves this panel with
the definite and fitm conviction that the
district court here exceeded the permissi-
ble bounds of its diseretion and imposed an

. unreasonable sentence by sentencing Dal-

ton to sixty months in prison. According-
ly, we reverse the judgment of the district
court and remand this case for resentenc.
ing.
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Background: Following his extradition
from Brazil, defendant was convicted in
the United States Distriet Court for the
District of Minnesota, Diana E. Murphy,
J., of conspiracy to distribute cocaine and
three counts of possession of cocaine with
intent to distribute. Defendant was sen-
tenced to life in prison, and he appealed.

The Court of Appeals, 65 F.3d 698, Woll-
man, Cireuit Judge, affirmed the convie-
tions, vacated the sentence, and remanded
for resentencing. On remand, the United
States District Court for the Distriet of
Minnesota resentenced defendant to 360
months in prison, and denied defendant’s
motion to vacate, and defendant appealed.
The Cowrt of Appeals, 1997 WL 538013,
aftirmed. Defendant moved for relief from
Judgment related to denial of motion to
vacate. The United States Distriet Court
tor the District of Minnesota construed the
metion as a successive motion to vaeate,
and denied relief. Defendant again appeal-
ed. The Court of Appeals, 40 Fed.Appx.
216, affirmed. The United States District
Court for the District of Minnesota, David
5. Doty, J., denied defendant’s motion for
relief from judgment, in connection with
the order denying his first motion for re-
lief from jndgment, and subsequently de-
nied his motion to alter or amend the
Judgment. Defendant again appealed.

Holding: The Court of Appeals held that
motion to alter or amend judgment was
required to be construed as a successive
motion to vacate,

Appeal dizsmissed.

L. Criminal Law &=1023(15)

An order denying a motion for relief
from judgment is a final order for pur-
poses of appeal. Fed.Rules Civ.Proc.Rule
60chy, 28 US.CLA,

2. Criminal Law o=1073
Habeas Corpus =818
The certificate of appealability (COA)
requirement applies to an appeal from the
denial of a motion for relief from judgment
seeking to reopen a habeas case or a deni-
al of a motion to vacate. 28 U.S.C.A.
85 2253(ei1)(B). 2254, 2255: Fod.Rules
Civ.Proe.Rude 60(h), 28 TJ.S.C.A.
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3. Criminal Law ¢1668(1)

Habeas Corpus S=894.1
Inmates may not bypass the authori-
zation requirement for filing a second or
successive motion to vacate or habeas peti-
tion by purporting io invoke some other
procedure. 28 US.CA. §§ 2244(h)3),

2254, 2255,

4. Criminal Law <1073
Habeas Corpus =818

A certificate of appealability (COA) is
required to appeal the denial of any maotien
that effectively or ultimately seeks habeas
corpus reliel or the grant of a motion to
vacate. 28 US.C.A. §§ 2253(c), 2254,
225b.

5. Criminal Law & 1668(3)

Defendant’s motion to alter or amend
judgment, seeking to amend an order de-
nying a motion for relief from judgment,
which sought relief from the denial of a
motion to vacate, was required to be con-
strued as a successive motion to vacate,
requiring authorization from the Court of
Appeals, since it ultimately sought to re-
surrect the denial of the prior motion to
vacate. 2% U.S.C.A. § 2255, Fed.Rules
Civ.Proc.Rules 59(e}, 60(h), 28 U.8.C.A.

John Gregory Lambros, pro se.

Jeffrey S. Paulsen, Assistant U.S. Attor-
ney, of Minneapolis, Minnesota, for appel-
lee.

Before BYE, MecMILLIAN, and
MELLOQY, Circuit Judges.

PER CURIAM.

Federal prisoner John Gregory Lam-
bros appeals the district court’s ! order
denying his Fed R.Civ.P. 59(e) motion to
alter or amend the district court’s order
denving his Fed.R.Civ.P. 60(b) challenge

1. The Honorabie David S. Doty, United States

to the denial of a previous Rule 60()
motion. In that previous Rule 60(b) mo-
tion, Lambros challenged the 1997 denial
of his 28 U.S.C. § 2255 motion attacking
his drug convictions. For the reasons
stated below, we dismiss the appeal.

In 1993, a jury convicted Lambros of
four cocaine-related offenses, inclading a
conspiracy count.  On appeal, this court
vacated the sentence on the conspiracy
count, remanded for resentencing on that
count, and affirmed the convietion in all
other respects. Sec [Tnited States 1. Lt
bros. 65 F.3d 698 (8th Cir.1995), ceit. de-
wied. 516 U.S. 1082, 116 S.Ct. 796, 133
L.Ed.2d 744 (1996). On remand, Lambros
filed multiple new trial motions pursuant
to Fed.R.Crim.P. 33. The district court
treated the new trial motions as a single
§ 2955 motion and denied all the claims.
Lambros appealed the 360-month prison
term to which he was resentenced. This
court affirmed. See United States v. Lumn-
bros, No. 97-1553, 1997 WL 538013 (8th
Cir. Sept.2, 1997) (unpublished per cu-
viam), cert. denied, 522 LS. 1065, 118
S.Ct. 731, 139 L.Ed.2d 669 (19985, Two
subsequent § 2255 motions filed by Lam-
bros were dismissed by the district court
heeause this court had not authorized their
filing, See 28 U.S.C. §§ 2255 and 2244.

In 2001, Lambros filed a Rule GO(b)
motion to vacate all of the previous judg-
ments of the district court related to the
denial of habeas relief. Construing the
motion as a successive application for
§ 2255 relief, the district court denied re-
lief because Lambros had not received au-
thorization to file another § 2255 motion.
This court affirmed. See United Siates v.
Lambros, 40 Fed. Appx. 316 (8th Cir.2002)
(unpublished per curiam), cert. denied, 537
U.S, 1195, 123 S.Ct. 1255, 154 L.Ed.2d
1032 (2003).

District Judge for the District of Minncsota.
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Lambros filed a Rule 60(h) motion ask-
ing the district court to vacate its 2001
order denying his first Rule 60(b} motion.
He argued that the court had improperly
construed that previous motion as a sue-
cessive § 2255 application.  The district
court denied the second Rule 60(h) motion,
and Lambros then filed a Rule 59(e) mo-
tion to alter or amend the judgment. The
district court denied the Rule 59(¢} motion,
and Lambros filed the present appeal.

[1] Initially, we note that our appellate
jurisdiction depends in part on whether a
petitioner needs a certificate of appealabili-
ty to appeal the denial of a Rule GO(b)
motion in a habeas proceeding. See ['nit-
ed States v. Vargas, 393 F.3d 172, 174
(D.C.Cir.2004), Of course, g certificate is
required to appeal from “the final order in
a proceeding under section 22557 28
U.S.C. § 2253(e)1XB). Turther, an order
denying a Rule 60(b) motion is a final
order for purposes of appeal. Mohammed
v, Sullivan, 866 F.2d 258, 260 (8&h Cir.
1989).

[2] This court has implicitly recognized
in published opinions that the certificate
requirement applies to an appeal from the
denial of a Rule 60(b) motion seeking to
reopen a habeas case. See Jones 1. Roper,
311 F.8d 924, 924 (8th Cir.2002) (per cu-
riam) {eoncluding district court’s grant of
certificate of appealability placed merits of
appeal betore appellate court}, cert. de-
mied, 237 178, 1040, 123 S.Ct. 582, 154
Lolod2d 464 (2002); Zetvogel v Bowersox,
103 F.ad 56 8th Cir.1996) (per curiam)
(published order denying certificate in ap-
peal from denial of Eule 60(h) motion seek-
ing relief from order denying habeas peti-
tion), cert. denied, 519 U.S, 1036, 117 S.Ct.
604, 136 L.Ed.2d 530 (1996). Our decision
in Zeztvogel has been cited by other circuit
courts for the propoesition that this cireuit
interprets § 2253(c){1) to require a certifi-
cate in Role 60(b) cases. See Virgos, 393
F.3d at 174: Reid o Angelone, 369 F.3d

363, 369 n. 2 (4th Cir2004); Kellogg v
Strack. 269 F.3d 100, 103 (2d Cir.2001),
cert, denied, 535 U.S. 932, 122 S.Ct. 1306,
152 L.Ed2d 216 (2002). Finally, the
weight of autherity from other circuits fa-
vors requiring a certificate in these cases.
See Vargas, 393 ['.3d at 174 (holding that
certificate is required to appeal denial of
Rule 60(h) motion challenging dexnial of
habeas application and stating that eight
circuit courts (including Eighth Circuit)
are in accord on this issue).

[3,4] It is well-established that in-
mates may not bypass the anthorization
requirement of 28 11.8.C. § 2244(h)(3) for
filing a second or successive § 2254 or
§ 2255 action by purporting to invoke
some other procedure. Uwnited Staies v.
Patton, 309 F.3d 1093 (8th Cir.2002) {per
curiam) (collecting cases); see also Boyd v
{nited States, 304 F.3d 813, 814 (8th Cir.
2002) (per curiam) (if Rule 60(b) motion is
actually successive habeas petition, court
should dismiss it for failure to obtain au-
thorization from court of appeals, or in its
discretion, transfer motion to court of ap-
peals). Likewise, the certificate require-
ment under 28 17.5.C. § 2253(e)(1) may not
be circumvented through creative plead-
ing. A certificate of appealability is re-
quirerd to appeal the denial of any motion
that effectively or ultimately secks haheas
corpus or § 2255 relief.

[53] Beecause Lambrosg’s Rule 5%e) mo-
tion, just tike his previoug Rule 60(h} mo-
tions, sought ultimately to resurrect the
denial of his eartier § 2255 motion, we hold
that a certificate of appealability is re-
quired for the present appeal. A certifi-
cate mayv issue If Lambros has made a
substantial showing of the denial of a con-
stitutional  right. See 28 US.C
§ 2253(eX2) {certificate standard); Garrett
v United States, 211 F.3d 1075, 1077 (&h
Cir.) (per curiam) (“substantial showing”
required for certificate is showing that is-
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sues are debatable among reasonzble ju-
rists, court could resclve issues differently,
or issues deserve further proceedings),
cert. denied H31 T.S. 908, 121 S.Ct. 254,
148 L.Ed.2d 184 (2000).

When Lambros filed multiple new trial
motions, after our limited remand for re-
sentencing following his conviction, the dis-
trict court correctly treated those new trial
motions as seeking § 2255 postconviction
relief. His subsequent Rule 60(b) motions
and hig most recent Hule 58(e) motion
were, in reality, efforts to file successive
motions for postconvietion relief. Those
motions were properly denied because
Lambros did not have authorization from
this court. Therefore, Lambros has not
made 4 substantial showing of any error,
much less constivutional ervor.

Accordingly, we deny a certificate of
appealability and dismiss the appeal.
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UNITED STATES of America,
Plaintiff—Appellee,

v

Stanley M. MATTIX, Defendant—
Appellant.

No. 04-2990.
United States Court of Appeals,
Eighth Cireuit.
Submitted: April 12, 2005,
Filed: April 20, 2005,
Appeal from the United States District
Court for the Eastern District of Arkan-
9as.

Omar F. Greene, argued, Little Rock,
AR, for appellant.

1. The Honorable George Howard, Ir., United
States District Judge for the Eastern District

John Razy White, Asst. U.S. Atty., ar-
gued, Littie Rock, AR, for appellee.

Before MUURPHY, BRIGHT. and
MELLOY, Circuit Judges.

PER CURIAM.

Staniey M. Mattix was indicted for being
a felon in possession of a firearm, in viola-
tion of 18 U.S.C. § 922(gx1), and making
false statements to acquire a firearm, in
violation of 18 U.S.C. § 922(2)(6). He ab-
sconded from pretrial supervision but was
arrested ontside the jurisdiction on an un-
related state charge. He then pled puilty
to both counts of the indictment.

At sentencing the district court ' treated
the guidelines as advisory. The court cal-
culated Mattix’s base offense level for each
offense to be 14 and added a two level
enhancement for obstruction of justice un-
der U.S.8.G. § 3C1.1, resulting in a total
offense level of 16. Mattix had a criminal
history category of IV, and the advisory
sentencing range for each offense was 33
to 41 months. The court decided to im-
pose concurvent sentences of 38 months.
Mattix appeals.

Mattix argues that his Sixth Amend-
ment rights were violated because a jury
should have decided beyond a reasonable
doubt whether he obstrueted justice, citing
Blakely v. Washington, — U.S. , 124
S.Ct. 2531, 159 L.Ed.2d 403 (2004). In a
motion for supplemental briefing, he ar-
gues that he should be resentenced under
a truly advisory system with the guidance
provided by United States v. Booker, —-
1.8, ——, 125 S.Ct. 738, 160 L.Ed.2d 621
(2005), and that information about his prior
convietions should have been submitted to
a jury under a reagsonable doubt standard,
citing Shepard v. United States, — U.S.

ol Arkansas.




