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CLERK OF TEE COURT
U.S. COURT OI APPEALS FOR TEB EIGETE CIRCIIIT
Thomas F. Eagleton U.S. Courthouse
111 south 10th Street, Roon 24. 329
S!. Louis, Missouri 6 3102
'tel. <3t4) 244-24oo
Website: wutr. caS.uscourts. gov

2, 2Ot3

U.S. CERTIFIM I{AII, I{O.
7008-r830-0004-2646-8614

RE: LAUBROS vs. trSA, DOC(ET NO. 13-156I (Civil) (8rh Cir.)

Dear Clerk:

Attached for FILING in the

1. PET]TIONER LAMBROS '
APPLICATION TO FII,E
MARCn 22, 2013.

above-entitled action is copy of my:

RESPONSE TO "UNITED STATES RESPONSE TO DEIENDANTI S

SUCCESSIVE SECT]ON 2255 TL{BEAS PET]T]ON'' - DATED:

Please serve the U.S. Attor:ney via your email cour.t system,

Thank you in advance for your continued support in this matter,

b1flCere1v.

I JOHN CREGoRY LMBROS certify that I nailed a copy of rhe above-entitled norion
within a stamped envelop vith ahe corr.ec! postage ro the following partles on
APRIL 2, 2013, fron the U.S. Penitentiary Leavenworth mallroon:

egory Lanbros, Pro Se

CERTIFICAIE OF SERVICE

2. Clerk of the Court for the U.S. Court of Appeals for rhe Eighth Circulr, as

__-:1 -1__
Cregory Lambros, Pro Se



IIMTED STATES COURT OF A?PEAIS

FOR TEE EIGSTE CIRGITT

JOHI GRNGORY I,I\MBROS,

Petitioner - Defendant,

I]MTED STATES OF AT.{ERfCA,

Respondent - plainriff

crvrl CASB llo. 13-1561

trnited States District
District of HiEnesota:

3-76-17; aE.d
3-7 5-128.

ATFIDAVIT FORU

Court for the
INDICIIEm No. rs:

PETITIOT{ER Ij}{BROS I RES?ONSE TO ''UNIM STATES RESPONSE To
DEFEI{DANTI S APPLICATION To }'ILE SUCCESSIVE SECTION 2255

f,ABEAS pETrrroN'i - DATm: UARCE 22, 2013.

Pe!irioner JOHN GREG0RY LAMBB-oS, pro Se, (hereinafter ,,Movanr,') hereby

responds to rhe United States of Anerica (hereinafter',Gov..,,) response ro rhis

above-entitled action dared t'tatch 22,2013, by Assisranr U.S. Artorney Ann M, Anaya.

John cregory LaEbros, declares under rhe penalty of perjury rhe fo11or^,ing:

l. I an the petirioner - Movant in rhis above-enrirled acrion rhat

\ras filed \rith this courE on or abouE March 7, 2013, Movant,s notion contained a

page lntroductlon and 56 nunbered par.agraphs \rirh exhibits A rhru c. See, Rules of

Civil Procedure, Rule 10(b) (a parry musr stare irs claims or defenses in NI]I{BERED

PARAGRAPES, each limired as far. as pracricable ro a single set of circumsrances).

Also see, RULE 12 rrAppticabiliry of the Federal Rules of Civil procedure and rhe

Federal Rules of Criminal procedure,,, virhin ,,RULES 
GOVERNING SECTTON 2255 PROCEEDINGS

IOR TEE UNITED STATES DISTRICT COURTS,, (,,rhe reaerat Rules of Civil procedure .,..,
may be applled to a proceeding under rhese ru1es.,,).

2. On or abour March 27, 2Ot3, Movant received rhe covernnent,s

response to Movantrs applicarion ro file a successive seclion 2255. The eovernment,s

response was four (4) pages in length and did nor contain any nurpbered paragraphs.

t.



3. Movant requests this Court ro note rhaa ihe covernment RESPONSE

DID rlOT folloi, the requiremenrs stated within Civil Rules of Civit procedure, RULE

8(b), as to hor,r any responsive pleading to a federal acrion must be drafred. The

governmentts nonresponsive language in its r.esponse ro most of Movanr,s complainr

neither admilted or denied rhe facrual allegations and has resulted in the avernenrs

of Movantrs action to be DEEMED MMITTED By TEE GOVERNMEN-T, Movant reouests that rhis

Cour:t proceed on that basis. See, RULE 8(b)rs plain roadmap, as ir identifies onll
three (3) alternatives as available for use in an answer ro allegaEion of a complainr:

adnit those allegations, ro deny them or ro stare a disclainoer (if it can be made in

the objective and subjective good fairh demanded by Rule 11) in the express rerns of

the second sentence of Rule 8(b), which then enrilles rhe pleader to.he benefir of

a deened denial. R[ILE 8(d) states rhar averments in a pleading ro r,rhich a responsive

pleading is required - as is the case in this action - o.her than those as to rhe

amouni of danage, ARE ApUITIED IJEEN NOT DENIm IN TEX RES?ONSM PLEADING. (0n

March

offic

13, 2013, Clerk Gans for rhe Eighth Circuit ORDERED Janes Lackner, U.

e to respond to Movanrrs above-enrirted pleadlng Uithin fourreen (r4) days )

Again,

The covernnentis answers fal1 short of the RULE 8(b) sran

DO I{OT SPECIFICALI,Y ADDRESS ANY-NTN{BERED PAR,IIGRAPE OF I.IOVANTI S ACTION.

GOVERNI.TENT' S RnSpoNsE - ?AGE ONE (1):

Movant requests this Courr to proceed in rhis acrion, as rhe governmenr has adpitred

to all the allegations withln Movantts $2255. See, RULE 8(d). Movant is proceeding

pro se, and his clains are plainly and cogently presented in numbered separate

allegarions. 1t is rhe gover:nment I s job, and not this Courr,sr !o perform the work

ca11ed for by Rule 8(b), subject ro rhe obligations set forrh in Rule t1.

5. Movanr LAUBROS DENIES each and every narerial allegarion contained

in the governroenrrs March 22, 2013 ,'RESPONSE,,, excepr as hereln nay be expressed and

specif ica11y admitted.
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6. Governrnent artorneys, B, Todd Jones and Ann M. Anaya responded

to Movantrs above-entirled action and correctly srared ihat Movanr filed i,a

successive Section 2255 perition in LAMBROS vs. USA, Eigh.h Circuir Case No. I2_2427,,.

(Dis.rict Courr for rhe Disrricr of Minnesota, Crininal No. 4-89-82) Thar action

was also based on the Supreme Court decisions in LAILER vs. COo?ER, 132 S.Cr. 1376

(2012) and UISS0UR1 vs. FRyE, 132 S.Cr. 1399 (2012).

1, The covernnent incorrecrly srated ',petitioner challenged his

1989 conviction and thirty (30) year sentence (\,,here he was found suilty by a jury

on all four counts) for disrribution and conspiracy ro disrribute nore rhan nine (9)

kilograrns of cocaine., THrs rs Nor rRUE. Movant Lambros was convicteal on JANUARy

15' 1993, by a jury on Counts 1, 5, 6, and B of rhe indicrnent and was senrenced

on January 27, 1994, to a UANpATORY LIrE SEIIIENCE IIITEOIIT ?AROLE, I,OR Tm ALLEGm

DISTRIBmION OF SIX (6) KILOGRAXS OF COCAINE _ NOT i{ORE T{A}I m}IE (9) KILOGML{S OF

CoCAINE. On September 8, 1995, this Court vacateal senrence of rrlr\NDATORy LIFE

WITHoUT PAROLE" and renanded the case for resenrencing, See, U.S. vs. LA.],IBRoS,

65 F.3d 698 (Brh Cir. 1995).

GOVERNMENTI S RESPONSE - PACE fiO (2):

8. The Government states thar Movanr filed
retroaclive application of the Supreme Court decisions in
his 1975 and 1976 convictions. This is true.

this applicatlon

COoPER and FRYE

seeking

9.

COoPER and FRYE

Movant clearl v

The Government lncorrectly stated,',peririoner

created a new rule of constirutional 1aw, .,..,,
stated within paragraph 9 on page 7:

This is not true

:Iolry areues rhat rEAcuE is rNAppLrcAlLE, because rr
IS SI{PLY mE APPLICATION Or AN OI^D RULE. rRyE aD.t COOPER
DS__!gI A}{NStr}IIE -4__!{E1J BUL! a-d rhat ir :s an e"Lension or
the r r_" in STR-C(LA:{D \s. ratASrlt NGTON. 4oo U.S.-r,r,C r tSBAr -reqLir:-s "ti".r:,"Ii'i"tu.." or .or"."r -, rr,a ,n", ii,
holding should apply r:eEroactivelv. ...,'

Also see, paragraph 12, page B:

3.



"Movant's research has nor found a case thar could shor,
hoi' FRYE and COoPER CAN BE COITSTRIIED AS A NEW RULE not
dictated by STRICKLAND. ..... - Th"r"f..", ."d
CooPER applied STRICKLAND to a new set of facrs IIITTOm
ESTASLISEINC A TETI RULE BECAT'SE. .......II

(2001), stating: (See Parasraphs 13 and l4)

"The TYrER Courr explained, however, rhat ',.his Court
can make a rule RETROACTM OVER Tm CqURSE OI 1IIO (Z)

In fact, Movant even requesred rhis courr to apply TYLER vs. CAIN,10.

533 U. S. 556

SO STATING, ....

CASES WtrERE ON f,ABEAS COR?US Rf,VIE]IJ

DEATE PENALTY ACT OF 1996 (AEDPA).

and FootNores 3 & 4 (9th Cir. 2012):

who supplied the crucial fifrh vore
wrote a concurring opinion .,.,., She
is possible for the Courr to I'makerr

on.oI-LaEe-a.L re v iev/ HTTEOm mttCrnr
See, 5J3 t.S. at oo8-641-

Court made both IAFLER and FRYE RETR0ACTTTTFI

"Just ice OrConnor,
for the majority,
explained that it
a case retroactive

Movant Lambros believes the Supreme

on March 21, 2012, the day the Court AS BOTtroffered there rulings on both cases,

AND SIIBJECT TO TEE ANTITERRORIS}I ANI)

See, MILES vs. IIARTEL, 696 F,3d 889,

EITECTIVE

899-900,

"..., By applying this holdlng in LAFLER, a EABEAS
PETITTON SIIBJECT TO AEDPA, 'IEE COURT NECESSARILY
glllm 

, lEtr, J! r g somrrc mrs

See, IOOTNOTE 3.

IJEOSE CASES ARE AI,RNADY IINAL oN DIRECT RnvIE}I; 1.e.
TEAT TEE EOLDING AIIPLIES RETROACTIVETY. ... T
(A1so refer to EmIBIT A Irlthilr Uovant's Uarch 7, 2Ot3 TOTION)

of an Om RULE - AN EXTEI{SION OF TEE RULE IN STR]CK,A}{D vs. IIASETNGIoN-

12. ARCIniENT: The governmenr srates, ,,petitionerrs claiDs involve only

on subsection (1) [28 U.S.C. 22551 O) and do nor include subsecrion (2). Thls is
NoT TRUE. The governmenr fails to state that }4ovant requesred a ruling under TIILE

28 U.S.C. $2255(f)(3), AS TEIS SECTION DOES NOT REQUIRE RETROACTIVITY DETERI{I}IATION

BY TEE SUPRm{E COURT ITSELF. Nor does the government respond ro Movant,s overview

of Supreme Court cases as to how the Court deternines uhen a RULti _ OLD or NEB _

lI. Again, Movanr claimed LAILER and FRYE are sinply the application

should be applied retroaclive1y in criminal cases,



GOVERNMENTT S RnSpOl{Sf, - PAGE Tf,REE (3):

Tf,E GOVERflUEITT STATES TEE SAUE IEING ACATN - BORING!!!:

IPetitionerts clalms are based on what he asserrs is a }{Eg RULE OI CONSTII'uIIONAL

LAw ......, creared by CooPER and Mq, thar applies retroactively, Case No. r3-i561,

I-AltBROSr APPLICATION AT I.r' Again, this is nor trugll!! rlow nany times nusr the

governnent repeat lhe sane 1ie?222???? Also, Movant revie1,ed his March 7, 2013,

Motion in this action and cAN Nor LocArE '!e@I991 llpllgeli _e!_!1. Movanr

1s looking at his March 7, 2013 cover letter to rhis Courr and the',GERTIFICAIT OF

SERVICEI' CLEARLY STATES TEE U.S. ATMBNE"T R}CEIVED TEE SAUE CO?Y OT UOVANTI S UOTIO]{

TEAT TEIS CoURT RECEM. TEEREIORI, WmRE IS "L/UCROST APPLTCATION AT 1r.????

Movant restates that he clained LAILER and FRYE are simply the application of an

"oIJ RULE" - NoT A 'INEtr RULE''.

13.

14. The government states, I'Petitloner's request for relief has been

15. The governnent states rhat this Courrrs decision in WILLIAMS

foreclosed by lhls Circuitts recent decision in WILLIAMS vs. U,S., 705 I.3d 293

(8th Cir. January 23, 2Ol3), which held rhat ,rneither C0OPER nor FRYE announced a

NEW RULE 0F CONSTITUTIONAL LAII.I Td. at 294,r' The governnenr again stares a LIE

by stating "I,Ii11iams, like Petirioner in our case here, was seeking aurhorizarion

to file a second section 2255 motion BASm ON A IIE}J RIILE OF CONSTTTtrTT0NAT, r,Ar{

created by CoOPER and I3f!. Id." Again, Movanr Lambros is requesrins this Court

to rule thaE LAFLER and FRYE are sinply rhe application of an ',OLD RIILE,, - NOT

A "lilEw RULE" -

is conslstent riith the conclusions

that have addressed the issue - the

those court have been requested to

application of an "oLD RIILETT!!!!

reached by other cir:cuir courts of appeals

Ninrh, Fifth, Sevenrh and Elevenrh. None of

rule that LAFLER and FRYE are sinply rhe

Now the governnent states, rrPetirioner does not asser:r PRIUA FACIE16.

5.



claims

applica

rule of

Court I

based on a new rule of constitutional 1aw,

rive by lhe Suprene Courr !o cases on co11a

tion is based entlrely on the assertion rha

constitutional 1au that applles rerroactiv

n WILLIAMS. " The governnent ls correcr in

BASM OT A NE}I RIILE OF COIISTTTUTTOML I,TI{.II

pleviously unaval1ab1e, nade

teral revie\,'. Rather, Petitlonerrs

t he vas denied a ner,rly created

e1y, lnhich was rejecred by .hls

that Movant does not assert a

- Movanlrs clann is a sinple

application of an 'rOiD RIILETT, as IRYE and LAFLER announced a .ype of Sixlh Anendnenr

violation TEI\T I{AS PREyIOUSIY UNAVAII,ABLE, AND REQIIIRIS RflROACTM A?PLICATION TO

CASES OT COI,LATEML RXWEII.

71. }lovanr Lanbros offered ,,pRI.tA EACIE EVIDEITCE,r thar orher Unired

States Courr of Appeals have applied LATLER and FRYE ,,RETROACTMLY,, wirhin his

original filine dated March 7, 2013, parasraphs 15, 16, 17, and 18 on pases 9, t0

FootNote 23 (5th Cir. April t8, 2at2). please nore thar this

case was finalized nihen the Suprene Court denied sane in 2008,

555 U.S, 860 (2008). Id. at 355. This action vas fited as a

$2255. See, FootNore 4.

20r 3) (PUBLTSllED)

GOVERm.GNTT S RXSPONSE - ?AcE (4):

and 11. Also see, EruIBITS A alld B. Movant cited

MILES vs. XARTEL, 696 F.3d

the follo\,ring cases:

899-900, IootNotes 3 and 4

(9th Cir. Seprembet 28, 2]t2)i

h. U.S. vs, RAIAEL E. RIVAS-LoPEZ, 678 F.3d 353, 357 and

18. Ihe go\erlme-L's o1e senLence rrCO\rLJSt0N',

c. MERZBACI1ER vs, SHEARIN, No. 10-7118 (4rh Cir,, January 25,

court deny Movantrs application for leave ro file a second or

2255 morion. rr.irs rs Nor A VALID C0NCLUSIoN .\No rursc3il5[Lo

THE ABOVE AND MOVANTI S ORIG]NAL }IARCI{ 7. 2013 MOTION.

requests that this

successive section

GMNT SAME DUE TO

6.



DISCUSSIOI{ BY I{OVANT JOEII GREGORY I,AUBROS

I,AFLER AI{D TRIT A?P],IED TM "OLD RULE" OF STR]CN.AI{D TO A NETI SET OI' FACTS - TEE

NOT

the accused sha11 enjoy lhe right .... to have the A6sisrance of Counsel for his

defense." ln l9B4 rhe suprene courr in STRICKLANp vs. WASEINGTON, 466 U,S. 668

established the standard for ineffective assistance of counsel - the Suprene Court

established the constiiutional righr to EEEECTM assistance of counsel in PoWELI-

PLEA-MRGAINING PROCBSS - A STIBJECT COVERE) BY lEE SIXTE AXEI{DI.IENT - BIII

BETORE I.AFLER AND FRYE!

19. The Sixth Anendnent guarantees "Ii]n all criminal prosecutions,

vgr A!ABA]4-4., 53 S.Ct. 55 (1932) - that 1s a violation of rhis righi. STRICKL-{ND,

24. In MISSoURI vs. FRYE, Frye's larryer did not convey Ehe plea offers

466 U.S. at 688-689. In a pair of decisions handed dov.n on March 21, 2012, LAFLER

vs. COoPER, 132 S,Ct. 1376 a.d MISSOURI vs. IRYE, 132 S.Ct, 1399, TEE SUPRXME COURT

EXTENDM TEE EOI,DING II{ STR]CK,AND TO COVER IIIETI'ECTIVE ASSISTANCE BY DEFEISE COI'NSEL

IN TEE PLEA-BARGAI}TING PEASE.

to Irye, and they expired. Id, at 1404. Al issue in.his case was n'hether the

constitutional right to counsei extends to the negotiation and considerarion of plea

offers rhat lapse or are RE"IECTED. 1d. at 1405. Irriting for a five-four majorlty,

Justice Anthony M. Kennedy reasoned that the right to counsel exlends ro rhe plea-

bargaining process because of the isinple reality that "In]inety-seven percent of

federal convictions and ninety-four percent of srare convicrions are rhe r.esulr of

guilr), pleas,r' Id. at 1407. Since the criminal iustice sysreD is "for rhe nosr

part a system of p1eas, not a systen of trla1s," Id. at 1407 (citing LAFLER, i32

S. Sl. a! 1388) thereforerrrhe negotiation of a plea bargain .... is almosr always

the critical poin. for a defendantl Id. ar 1407, nhere rhe righr ro counsel should

aPP1v.

21. The Court i'ent farther, vhen Jusrice Kennedy stared rhar in order

for the beneflts of a plea agreenent io be realized, "criminal defendanrs require

effective counsel during plea negotiarions. Anything less night deny a defendant

7.



stage uhen lega1 aid and advice

ws. u. s. 377 U.S.201,204 (1964))

Because Ililn todayrs criminal jusrice sysrem ... ihe NEGOTIATION of a ptea bargain

effective representarion by counsel at rhe only

voLld ']elp r n. ld. rt 1407-08 rcirrng \4ASStAH

... is alnost always the criricat poinr for rhe

added) the Cour:t reasoned thar the ilnquiry[ in

DIITY AND RESPOIISIBILITY OI TEB DEFENSE MI]NSEI.

delenddnt,rr id. dE 107 remphas,s

this case \{as If,OH TO DEFINE TEE

IN TEE PLE,I\ BARGAIN PROCBSS.II id. AT

because "It]he arr of negoriarion is ar least a6 nuanced as the arr of trial advocacy,,

Id. at 1408 and rhe rr 
[b ] argaining is, by irs narure, defined to a substantial degree

by personal style.rI Id. ar 1408. By explicitty linking bargaining anal negotiarion

to lhe dulies of the counsel during the plea bargaining process howewer, the Court

ls stating tha! its earlier conclusion Irhar defense counsel have responsibilities

In the plea bargain process, responsibililies rhar nust be mer ro renaler rhe adequare

assistance of counsel that the Sixth Anendment requires in rhe criminal process ...,',
Id. at 1407, APPLIES TO TEE NEC,OTIATIoN STAGE oF PLEA BARGAINS, NoT JUST THE

COUMTIITICATIOT{ OF OFFERS TO TEE DEFENDAI{T.

1408 (enphasis added).

22- Kennedy immediately acknowledges that "this is a difficul! quesrion,"

23. Justice SCALIA, wri.ing for the dissent, explicitly acknowtedses

lhe NEH STEP TEIS COURT EAS TAKEN, rhat of bringing a consrirutionat tens ro the

negotiarion of plea bargains. He srares rhat,,counsel's plea-bargaining ski11s ...
musr now meer a coNsrrl'trrroNAl lrrlrrlflIu," and ca1ls rhis the "coNsrrrt[roNAlrzATro]I

0r mE PLEA-BARGAII{INC PROCESS." rd. at t4t3 (emphasis added)

24. With ERYE and LAFLER, rhe Supreme Courr for the IIRST TI]{E is
bringing some judicial supervision !o rhe plea-bargaining process who11y apart

from the process of !ria1, or even a subsequenr plea bargain. LAFLER I{AS Tf,E I,IRST

CASE TO CONSIDBR ERRORS IN TEE PLEA_BARGAINII{G PROCESS EVEII WEEN TOIIOYED BY A IILL
AnD rAIR TRIAL. LAILER, 132 S.Ct, at 1383. ERYE consldered the errors of counsel

in p lea-bargainiflB, EVEI{ I{EEi{ FOI,LO}Im By A SUBSEQIIENT BARGAIT{ TEAT }IAS ACCEPTED.

FRYE, 132 S.C.. ar 1404.

8-



25. Th. abo\e short ove-vie" ol lAf-tR and FRYt ecEabl'shes thrt

rhe Supreme Court has applied an - STRTCKLAND vs. WASHINGToN - to a

new set of facts surrotlnding the plea-bargaining process, thus a new constitutlonal

standard for negotiations. Movant Lambros ends his discussion by quoting Suprene

Court Justice Antonin Scalia, \rho \rrote for the four dissenter.s, who objected.o the

najoritityrs decision on the nost basic 1eve1. As the dissent statesJ

a. "The plea-bargaining pr:ocess is a subject worthy of
regula.ion, since it is lhe means by r,rhich nosl crininal
.onvictions are obtained. ]t happens NOT TO BE, EOHEVER,
A SIIB]ECT COVERED BY TEE SIXTE AUENDUENT, IJEICE IS
CONCERNM NOT IIfTE TTE FAIRNESS OT PLEA BARGAII{ING BUT
I{ITE Tm }AfRNESS OF CONVICTION." (enphasis added)

See, FRYE, 132 S.Ct. at 1414.

b.

See, LAFLER, 132 S.Ct,

"The COURT TODAY O?EI{S A moLE
TIOI{ALIZM fiU].lIIIAL PROCMURE:

ar I391.

}IE;I{ }'IELD OF COI{STITU_
PLEA-BARGAII{ING LA}I. II

26. In TEAqUE vsr LA]IE, 489 U.s, 288 (I989) and subsequent cases, the

Suprene Court laid out the framework for determining irhen a RULE announced in one

of ils decisions should be applied RETROACTMLY in crlmlnal cases thaE are already

fiNAl ON diTECI TE],,iEW. UNdEr TEAGUE IIAT OLD RIILE MPLIES BOTE OI{ DIRECT AND

the errors in Ehe louer courts that prevented them fron considering ineffective

assistance of counsel claims under STRICKLAND.

CONCLUSIOl{:

COIJ,ATEBAL REVIEY, ....I See, HORTON vs. B0CKTING, 549 U.S. 406, 416 QAO1).

21 - The Suprene Court did not break neu ground, it simply pointed ouE

28. For all of the foregoing r:easons, this Cour! r0usr aurhorlze a

second or successive S2255 motion to vacate Movanrrs convicrions and sentences in

indictnent numbers: 3-76-17; and 3-75-128.
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Movant r:equests this Court to fo1low the majority in IAILER vs.

MUSt ,INEUTMLIZE THE TAINT" Of thECOoPER and offer Movant Lambros a renedy thar

constitutlonal violations. The circunstances

the plea proposal."

require rrthe prosecution to re-offer

30. l declare under penalty of perjury thar lhe foregoing is rrue

and correct pursuant to Title 28 U.S.C. Section 1746.

ErECtIfm oN: APRIL 2, 2OI3

Website: I.Yir.BrazilBoycott.org

U. S. Penitentiary Leavenworth
P.0. Box 1000
Leavenworth, Kansas 66048-1000
USA

ro-


