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APPELLANT LAMBROS’  “REPLY BRIEF”  TO APPELLEES  FEDERATIVE

REPUBLIC OF BRAZIL, et al. - BRIEF.  DATED: MARCH 17, 2022:

(Case No. 21-7121)(Doc. 1939458)

__________________________________________________________________

1. COMES NOW, Appellant - Movant JOHN GREGORY LAMBROS, (Hereinafter

“MOVANT”), Pro Se, and request this Court to construe this filing liberally.  See,

HAINES vs. KERNER, 404 U.S. 519 , 520-21 (1972).

2. In support of this request Appellant  relies upon the record in this case and the

following facts that are submitted in affidavit form herein.  Therefore, Appellant restates

and incorporates all pleadings, motions, exhibits, testimony and documents filed within

this action.  See, F.R.C.P. 10(c).

3. JOHN GREGORY LAMBROS, Movant/Appellant in the above-entitled action,
stating in affidavit form, OPPOSITION to Appellees “BRIEF OF APPELLEES”, filed on March

17, 2022 (Document # 1939458) in response to Appellant Lambros’ “Appeal Brief”, filed on

February 7, 2022.

4. John Gregory Lambros declares under penalty of perjury:

5. I am the Appellant in the above entitled case.

6. Appellant Lambros DENIES EACH AND EVERY MATERIAL ALLEGATION

CONTAINED WITHIN Appellees “BRIEF OF APPELLEES”, filed on March 17, 2022, except

as hereinafter may be expressed and specifically admitted.

LEGAL  STANDARDS  REFERENCED  HEREIN

7. Fed. R. Civ. P. 59(e):
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“Rule 59(e) permits a party to file a motion to alter or amend a judgment
within twenty-eight days of the entry of that judgment. Fed. R. Civ. P. 59(e).
Motions under Rule 59(e) are "disfavored," and the moving party bears the
burden of establishing "extraordinary circumstances" warranting relief from a
final judgment. Niedermeier v. Office of Baucus, 153 F. Supp. 2d 23, 28 (D.D.C.
2001). Rule 59(e) motions are "discretionary and need not be granted
unless the district court finds that there is an intervening change of
controlling law, the availability of new evidence, or the need to correct a clear
error or prevent manifest injustice." Firestone v. Firestone, 76 F.3d 1205,
1208 (D.C. Cir. 1996) (internal quotation marks omitted).” See, Chien v. U.S.
Sec. Exch. Comm'n, Civil Action No. 17-2334 (CKK), United States District
Court, District of Columbia. September 28, 2020.

8. Appellant Lambros has met the standard for reconsideration here. Appellant

Lambros has identified clear error and need to prevent manifest injustice.

9. D.C. CIR. R. 28(a)(1)(B): ("Rulings Under Review") (requiring that an

appellant's Rule 28(a)(1) statement make "[a]ppropriate references . . . to each ruling

at issue in this court, including the date . . . and any official citation"); see also D.C.

CIR. R. 15(c)(3) (requiring appellants to attach provisional Rule 28(a)(1) statements

to their docketing statements).  See, Messina v. Krakower, 439 F.3d 755. 759 (D.C. Cir.

2006):

“According to the defendants, that should end this appeal. They note that the
notice of appeal that Messina filed in the district court designated only the June
12, 2003 Order denying the Rule 59(e) motion and did not mention the May 8,
2003 Order granting summary judgment. The defendants ignore, however, the
Rule 28(a)(1) statement that Messina filed with this court, which specified her
intention to appeal from both orders and attached a copy of each. See D.C. CIR.
R. 28(a)(1)(B) ("Rulings Under Review") (requiring that an appellant's Rule
28(a)(1) statement make "[a]ppropriate references . . . to each ruling at issue in
this court, including the date . . . and any official citation"); see also D.C. CIR. R.
15(c)(3) (requiring appellants to attach provisional Rule 28(a)(1) statements to
their docketing statements).
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This circuit adheres to the "rule that a mistake in designating the specific
judgment or order appealed from should not result in loss of the appeal as long
as the intent to appeal from a specific judgment can be fairly inferred from the
appellant's notice (and subsequent filings) and the opposing party is not misled
by the mistake." Foretich v. ABC, 198 F.3d 270, 274 n. 4 (D.C. Cir. 1999).
Messina's Rule 28(a)(1) filing removed any doubt regarding her intent to appeal
from the May 8 as well as the June 12 Order, and likewise eliminated any
possibility that the defendants could have been misled in that regard. Indeed, at
oral argument, the defendants conceded that the Rule 28(a)(1) statement clearly
indicated Messina was challenging both orders and that they were not misled.
Oral Arg. Tape at 20:39. Accordingly, Messina's challenge to the district court's
May 8 grant of summary judgment is properly before us.[3]””

10. Appellant Lambros has met the standard for reconsideration here.  See,

A. November 13, 2021, Appellant Lambros’ cover letter to the Clerk of the Court

to file motions and documents as per the ORDER filed on October 28, 2021, which

Included: EXHIBIT  A.

1. Statement of issues to be raised.  See, EXHIBIT B.

2. Underlying decisions from which Appeal or Petition Arises.   See,

EXHIBIT  C.

APPELLANT’S  RESPONSE  TO  “BRIEF  OF  APPELLEES”

11. Page 7-8: Appellees state “The Notice of Appeal did not designate for appeal

the District Court’s Order entering judgment or any of its prior orders.”  This is not true.

Appellant specified his  intention to appeal from all orders. See D.C. CIR. R.

28(a)(1)(B).  Also see, Paragraphs 9 and 10 above and EXHIBITS A,B, and C..

12. Page 13-14: Appellees state “The Notice of Appeal was limited to the District

Court’s October 8, 2021 ORDER denying the Rule 59(e) motion.  See, D.E. 43.
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Appellant did not designate for appeal the District Court’s May 6, 2021 judgment, nor

any other ORDER of the District Court.  Accordingly the appeal is limited to the District

Court’s Rule 59(e) Order.”   This is not true.   Appellant Lambros specified his  intention

to appeal from all orders. See D.C. CIR. R. 28(a)(1)(B). Also see, Paragraphs 9 and

10 above and EXHIBITS A,B, and C..

13. Pages 13-16: Appellees state “The District Court Did Not Abuse its Discretion

In Denying Appellant’s Rule 59(e) Motion.”   This is not true. The district court erred

when it did not correct a clear error or prevent manifest injustice." Firestone v.

Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996).  Appellant Lambros clearly provided

proof that Appellees Brazil et al. were served the complaint and summons which they

docketed within Appellees own Court docketing system on September 13, 2017.

Appelles filed for removal on June 27, 2019 - SIX HUNDRED AND FIFTY TWO (652)

DAYS TOO LATE. The statute requires - as per the clarification of the U.S. Supreme

Court (the Supreme Court holding in Murphy Bros. v. Michetti Pipe Stringing, Inc., 526

U.S. 344 (1999) construed that thirty-day (30) removal clock to begin counting down

only after the defendant has received the complaint and formal service) that the

Appellees’ file a notice of removal within 30 days of being served. 28 U.S.C. 1446(b)(1).

In addition to the 30-day time limits, diversity cases must be removed within "1 year

after commencement of the action, unless the district court finds that the plaintiff has

acted in bad faith in order to prevent a defendant from removing the action." 28 U.S.C. §

1446(c)(1).   See, Home Depot U.S.A., Inc. v. Jackson - 139 S. Ct. 1743, 1746 (2019).

Also see, Federal Rules of Civil Procedure, Rule 81(c)(2)(C)(“7 days after notice of

removal is filed - Appellee’s where one day to late - See, Pages 24-25, Paragraphs 16
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and 17 of Appellant Lambros’ “APPEAL BRIEF”).  Appellee’s defenses or objections are

not valid in this action.

Additionally, the district court did not follow the SET IN STONE rulings of this circuit and

other circuits which require the Court to settle the parties’ dispute regarding REMOVAL

BEFORE IT COMTEMPLATES OTHER RELIEF when improperly removed from State

Court to Federal Court.  See, Lazarus v. KARIZAD, LLC, No. 1: 20-cv-1787-RCL

(United States District Court, District of Columbia. Feb. 26, 2021).  Senior Judge

Royce C. Lamberth - former Chief Judge 2008-2013 - ruled in Lazarus stating

“Because the Court must settle the parties' dispute about the propriety of Wilmington's

removal before it may contemplate other relief, the Court turns to Lazarus's motion

to remand.” “It will also DENY Wilmington's motion to dismiss, ECF No. 7, since this

case was improperly removed.” (emphasis added)

14. Pages 17-23: Appellees state, “The District Court Properly Dismissed the

Complaint for Lack of Subject Matter Jurisdiction (Lambros’ Issue 4)”.   This is not true.

Appellant incorporates and restates ISSUE FOUR (4) within his Appeal Brief and

Exhibits (pages 36 thru 44).  Also, this issue should not even be considered by this

Court, as this action was improperly removed from the Superior Court and the district

court may not contemplate other relief for Appellees. See, Paragraph 13 above,

Lazarus v. KARIZAD, LLC, No. 1: 20-cv-1787-RCL (United States District Court,

District of Columbia. Feb. 26, 2021)(“Because the Court must settle the parties'

dispute about the propriety of Wilmington's removal before it may contemplate other

relief”).
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MAY 06, 2021: Judge Chutkan did not address the commercial activity of the

District of Columbia Consumer Protection Act (“DCCPPA”) codified under D.C.

Code 28-3901 et seq.. and/or the other issues raised within Appellant Lambros’

complaint under the umbrella of the “Act of State Doctrine” and other applicable laws.

As to FSIA’s Commercial Activity Exception.

The FSIA’s legislative history also provides guidance as to what constitutes a

commercial activity.   A profit motive may not be necessary for an activity to have

commercial character.  FSIA’s legislative history, House Report at 6614-15, mentions

foreign government sales of services or products, leases of property, borrowing of

money, employment or engagement of laborers, clerical staff, PUBLIC RELATIONS or

MARKETING AGENTS, or investment in U.S. securities.  Numerous U.S. court

decisions have reflected this perspective, as the case annotations to the appropriate

section of the U.S. Code (i.e., 28 U.S.C.. 1603(d))  illustrate.  Appellee’s Brazil, et al.

published, distributed, promoted, advertised, marketed, sold, and solicited the

new 1988 Brazilian Constitution (October 5, 1988), Treaty of Extradition between Brazil

and the United States of America and the laws of Brazil, within the District of Columbia

and the United States of America. Publishing, distributing, promoting, advertising,

marketing, selling, and soliciting are all commercial activities in the United States.

Unlawful Trade Practices, D.C. Consumer Protection Act
(“DCCPPA”), codified under D.C. Code 28-3901 et seq.

THE STATUTORY SCHEME

15. "The Consumer Protection Procedures Act is a comprehensive statute designed
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to provide procedures and remedies  for a broad spectrum of practices which injure

consumers." Atwater v. District of Columbia Dep't of Consumer & Reg. Affairs, 566 A.2d

462, 465 (D.C.1989). While the CPPA enumerates a number of specific unlawful trade

practices, see D.C.Code § 28-3904, the enumeration is not exclusive. See Atwater,

566 A.2d at 465.  A main purpose of the CPPA is to "assure that a just mechanism

exists to remedy all improper trade practices." D.C.Code § 28-3901(b)(1) (emphasis

added). Trade practices that violate other laws, including the common law, also

fall within the purview of the CPPA. See Atwater, 566 A.2d at 465-66 (citing

D.C.Code § 28-3905(b)); accord, Osbourne v. Capital City Mortg. Corp., 727 A.2d 322,

325-26 (D.C.1999) ("[T]he CPPA's extensive enforcement mechanisms apply not only to

the unlawful trade practices proscribed by § 28-3904, but to all other statutory and

common law prohibitions.").  See, District Cablevision Ltd. P'ship v. Bassin, 828 A.2d

714, 723  (D.C.2003). (emphasis added)

16. The Appeals Court also stated in Atwater, 566 A.2d at 466 (D.C.1989):

In addition to providing administrative procedures and remedies, the Act
authorizes a consumer to bring a civil action for violations of the Act and of other
statutes "within the jurisdiction of the Office." § 28-3905(k)(1).” (emphasis
added)

The Act defines the term "trade practice" broadly, to embrace "any act which
does or would create, alter, repair, furnish, make available, PROVIDE
INFORMATION ABOUT, or, directly or indirectly, solicit or offer for or
effectuate, a sale, lease or transfer, of consumer goods or services." §
28-3901(a)(6). "Goods and services" are defined to include "any and all parts of
the economic output of society." § 28-3901(a)(7). (emphasis added)

Although § 28-3904 makes a host of consumer trade practices unlawful, its list
of such practices was not designed to be exclusive. The remainder of the
statute obviously contemplates that procedures and sanctions provided by the
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Act will be used to enforce trade practices made unlawful by other statutes.
If the § 28-3904 listing were exclusive, the references in § 28-3905 to  other
laws and to the common law would serve no purpose.   (emphasis added)

17. Appellant Lambros’ original complaint includes the following unlawful trade

practices against Appellees Brazil et al., violations of D.C. Code 28-3904(a), (d), (e),

(e-1), (f), (f-1), (g), (h), (u), and (v).  See, original  complaint pages 26 thru 34,

paragraphs 80 thru 134 and  pages 126 thru 127, paragraph 472.

APPELLEES  WAIVED  DEFENSE  OF  JURISDICTION  IMMUNITY

18. PAGES 22-23: Appellees state, “The Waiver Exception Does Not Apply”.

“Appellant’s argument that the District Court erred in ruling that Brazil did waive

immunity by entering into its extradition treaty with the United States must also be

rejected.”  Also stating, “Appellant derives no assistance by arguing that extradition

treaties are ‘deemed self-executing.’ Page 23.  This is not true.

19. Treaty of Extraditions are SELF-EXECUTING. "Extradition treaties by their

nature are DEEMED SELF-EXECUTING..."  See, United States of America vs. Rafael

CARO-QUINTERO, et al, 745 F.Supp. 599, 607 (C.D. Calif. 1990).   The following

quotes from the case will assist this court: No. CR 87-422(F)-ER.

B. Invoking an Extradition Treaty in U.S. Courts
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1. self-executing vs. executory treaties

“Treaties are the "Supreme Law of the Land." U.S. Const. art. VI, cl. 2. However, the
American legal system recognizes a distinction between "self-executing" treaties and
"executory" treaties. A self-executing treaty is federal law which must be enforced in
federal court unless superseded by other federal law. A self-executing treaty is
enforceable without resort to implementing legislation by Congress. On the other hand,
an executory treaty is not enforceable until Congress has enacted implementing
legislation. Absent such legislation, an infraction of an executory treaty "becomes the
subject of international negotiations and reclamations, so far as the injured party
chooses to seek redress...." Head Money Cases, 112 U.S. 580, 598-99, 5 S.Ct. 247,
253-54, 28 L.Ed. 798 (1884). An executory treaty is not enforceable in American courts.
See generally, Restatement (Third) of the Foreign Relations Law *607 of the United
States § 111 (1987) ("Restatement").”

“Extradition treaties by their nature are deemed self-executing and thus are
enforceable without the aid of implementing legislation. 1 M. Bassiouni, International
Extradition: United States Law & Practice, Ch. 2, § 4.1, pp. 71-72, § 4.2, p. 74 (2d ed.
1987) ("Bassiouni").[11]”

2. Standing
Whether a treaty is self-executing is a question distinct from whether a party has
standing to enforce its terms. Restatement § 111, comments g, h. Thus a second
question arises. Who may raise a violation of the treaty — the extradited person,
the offended sovereign, or both?

C. Remedy
Under international law, a state that has violated an international obligation to another
state is required to terminate the violation and make reparation to the offended state.
Restatement § 901. "[T]he reparation must, as far as possible, wipe out all the
consequences of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed." Restatement § 901 R.N.
3.

Note: The remedy in this present case is to allow Plaintiff to move forward in this
action as he has subject-matter jurisdiction .  DEFENDANTS HAVE WAIVED THE
DEFENSE  OF  JURISDICTION  IMMUNITY.
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IV. Supervisory Power

Finally, Dr. Machain seeks dismissal of the indictment under the Court's supervisory
power.

A court must not allow itself to be made an "accomplice[] in willful disobedience of law."

McNabb v. United States, 318 U.S. 332, 345, 63 S.Ct. 608, 615, 87 L.Ed. 819 (1943).

Guided by considerations of justice, a court may exercise it's supervisory power as

necessary to preserve judicial integrity and deter illegal conduct. United States v. Hasting,

461 U.S. 499, 505, 103 S.Ct. 1974, 1978, 76 L.Ed.2d 96 (1983). This Court takes note that

Dr. Machain is but one of three defendants named in this indictment, or in preceding

indictments in this case, to be brought before this Court by forcible abduction from his

homeland.

Today, this Court need not rest its decision upon its supervisory power, and does not do so.

However, the Court admonishes the DEA to heed Judge Oakes' warning made fifteen years

ago, which this Court now adopts: "[W]e can reach a time when in the interest of

establishing and maintaining civilized standards of procedure and evidence, we may wish to

bar jurisdiction in an abduction case as a matter not of constitutional law but in the exercise

of our supervisory power.... To my mind the Government in its laudable interest of stopping

the international drug traffic is by these repeated abductions inviting exercise of that

supervisory power in the interest of the greater good of preserving respect for the law."

United States v. Lira, 515 F.2d 68, 73 (2d Cir.), cert. denied, 423 U.S. 847, 96 S.Ct. 87, 46

L.Ed.2d 69 (1975) (Oakes, J., concurring).

20. Brazil has WAIVED its sovereign immunity when it signed the Extradition Treaty

with the US.  Proof of same is offered within:  Lois FROLOVA vs. UNION OF SOVIET

SOCIALIST REPUBLICS,  761 F.2d 370, 376-377 (7th Cir. 1985), FootNote 9:

"In Part II of this opinion, we discussed the international agreement exception found in
28 U.S.C. Sec. 1604. In the context of waiver of immunity by treaty, sections 1605(a)(1)
and 1604 obviously overlap to some extent. If an international agreement is
SELF-EXECUTING and may therefore be the basis of an action under Sec. 1604--that
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is, if it creates rights enforceable by PRIVATE  litigants--then, in addition, it almost
certainly WAIVES sovereign immunity under Sec. 1605(a)(1), thus PROVIDING  a
dual basis for DISTRICT COURT jurisdiction. For purposes of this opinion, however,
we need not define the interrelationship between the two sections because it is clear
that neither the United Nations Charter nor the Helsinki Accords implicitly waives the
Soviet Union's immunity from suit" (emphasis added)

THE ABOVE IS COPY OF FOOTNOTE 9, from FROLOVA.

Appellant Failed to Serve Appellees in Accordance with the FSIA.

21. Pages 24-32: Appellees state “Appellant Failed to Serve Appellees in

Accordance with the FSIA.” This is not true. June 27, 2017: The Honorable Judge

F. Pan issued an “ORDER” stating that she signed all necessary material to effectuate

service under applicable international law, including the Inter-American Convention on

Letters Rogatory and the Additional Protocol to the Inter-American Convention on

Letters Rogatory and “ORDERED” the Clerk to affix the seal of the Court and mailed

the forms to Appellant Lambros and Crowe Foreign Service, the agent for service of

process, acting in Appellant’s  behalf.  Both Appellant Lambros and Crowe Foreign

Service received the mailing.

22. August 18, 2017, the documents in this case, with signed Inter-American

Convention forms and Portuguese translations of all, were forwarded to the U.S. Central

Authority for final transmission to the Central Authority for Brazil, to be served upon the

Federative Republic of Brazil and the State of Rio de Janeiro of the Federative

Republic of Brazil in accordance with the Inter-American Convention and the laws of

Brazil.  See, EXHIBIT  D.  (November 5, 2018, Letter from Celeste Ingalls, Director of
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Operations, Crowe Foreign Services to the Honorable Florence Y. Pan, Superior Court

of the District of Columbia, Civil Division.  Please note that two (2) docket sheets from

Brazil are attached.  -“(attached is a copy of the Brazilian court docket reports for each

service”) - that were established when  Appellees -  Defendants received service of the

complaint and summons in this action - September 13, 2017.)

23. January 16, 2019: Celiste Ingalls, Director of Operations, Crowe Foreign

Services, wrote the Honorable Florence Y. Pan outlining the current status of the

process service in this above entitled action.  Ms. Ingalls stated: EXHIBIT   E.

“On January 11, 2019, I received thousands of pages of returned documents
from the Brazilian courts (which includes a copy of what was served, etc.) representing
the completion of the services requested upon the 2 foreign sovereign defendants in
accordance with Title 28 U.S.C. 1608(a)(2).  We call these the “proof books” because
they are so large.  The procedural practice of the Brazilian courts is that any person that
touches the documents and forwards them on to the next step in the 12 month Brazilian
court process, must complete a formal signed document and all are included in the
documents returned because there isn’t one independent page or documents
representing the “proof of service”.  The entire “book” is considered the proof of service
because unless all steps are followed, service was not properly performed.”

“That being said, the documents appear to have been served to the appropriate
defendant entities but after completely reviewing them, they returned them with various
other documents (such as the original extradition request issued by the federal
government while Mr. Lambros was in prison in Brazil).”

24. April 8, 2019: “ORDER” by Judge Pan stating: EXHIBIT F.

“Plaintiff [Lambros] availed himself of the services of Crowe Foreign Services to
effectuate services on defendants.  Based on the documentation received by the Court
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from Crowe Foreign Services on November 14, 2018, January 18, 2019, and February
8, 2019, ALONG WITH THE REPRESENTATION MADE IN COURT ON FEBRUARY 8,
2019, BY CROWE FOREIGN SERVICES’ DIRECTOR OF OPERATIONS, CELESTE
INGALLS, THE COURT FINDS THAT DEFENDANTS WERE PROPERLY SERVED.”
(emphasis added)

CONCLUSION AND RELIEF REQUESTED WITHIN THIS APPEAL

25. For the foregoing reasons and the relief requested within Appellant Lambros’

February 3, 2022  “Appeal Brief and Exhibits”, filed February 7, 2022, Appellant

requests this Court to declare as not binding and/or not  legally valid all

MEMORANDUM OPINIONS AND ORDERS by the Honorable Tanya S.

Chutkan, U.S. District Judge, U.S. District Court for the District of Columbia

in this civil action.

26. For the reasons stated herein, Appellant Lambros respectfully requests this

Honorable Court to grant his Motion to Remand this action to the  Superior Court of the

District of Columbia, Civil Division, that was denied on November 16, 2021, for a finding

of damages.

Respectfully submitted,

________________________________

John Gregory Lambros, Appellant - Pro Se
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UNSWORN   DECLARATION   UNDER  PENALTY  OF  PERJURY

I, John Gregory Lambros, declare under penalty of perjury that the foregoing is true and

correct, as are all the attached exhibits within this Appellant’s Reply  brief.  Title 28

U.S.C. 1746.

Executed: April  2, 2022:

______________________________

John Gregory Lambros, Pro Se
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CERTIFICATE  OF  SERVICE

I JOHN GREGORY LAMBROS, declare under penalty of perjury, pursuant to 28 USC

1746, that I  SHIPPED  copy of the enclosed above-entitled “REPLY BRIEF” and

documents to the following clerk of the court and Brazil, et al. attorney’s, by placing

them in an envelope with correct shipping fees attached and shipping  the envelopes

from the United Parcel Service Store - (Foley Hoag LLP, sent U.S. Mail)  on April
2, 2022:

2.  Clerk, U.S. Court of Appeals  for the District of Columbia, U.S. Court of Appeals  for

the District of Columbia, Room  5205, 333  Constitution Avenue,N.W.,  Washington,  DC

20001-2866;

3. Foley  Hoag  LLP,  Attn: Attorney Clara E. Brillemboug, 1717 K St NW,

Washington, DC 20006 (Sent U.S. Mail)

___________________________
John Gregory Lambros, Pro Se
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