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f.5. CERTIFIED MATL ¥O. TOOLDO3IZ20-MIAA-—3I595- 5B
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Jear Clerb:

Areached for FILING are the following decumentst (one ariginal snd one copyl

E HWOTION FOR LEAVE TO FILE A PETITIONR FOR A WEIT OF MANDAMDS AMD/OR DIRECT
APYEAL.. Uatad: April 10, 20023

b. WITION FOE (SSTANCE OF CERTIFICATE OF APPEALABILITY. Dated: April 10, 2002;

. HOTIGCE OF APPEAL. Dated: April 10, 2002.

Thanklog you in advance Eor your assistance 1o thias matiwr-

Jalm Grepory Lambros, Fro Ge

CERTLFICATE O SERVICE

I declare woder the pemalty of perjury that a crue and correct copy of the
ahive 1isted three (1) motioms were mailed withln 2 stamped addreased envelope from

the UsF Leavwenwarth Maidlroem om thie  Lllth day of April . 202, tor

1. 1.5, Aceorbeys OFfice, Diatrict of Minmesoca, V.5, Federal Courthause,
Suizec RO, 300 Sowch 4l Street, Hioneapolis, Hipzesata 33415,

nnm Gregory _anbros, Froo e



CHITED  5TATES JTISTRICT COTRT
MTFTRICT 0OF MINMESOTA

JOEN GRECOET LAMBEOS, K CIVIT, . 499-28 (n5S0)
Feririoner, * Grimizal Ra,. 4-A9-8203) (D5D)
vE. *
AFFIDAYIT FOEHM.
ONITED STATES OF AMWERICA, *
DeEendase . - Dovid 5. Doty, 0.3. Senlor Dserict Judge

NYTILE OF APPEAL

[

Motice 1% Dbereby given that JOHH GEEGOEY LAMRROS, PetieionerSHowvant
in the abowve-entitled aacter, appeals to the Tndted Ztates Court nf Appeals Sor
the Eighth Crrruit from the finel ORDER  enkered 10 thils action on March 04,
&0z,

l declare under penelty ofF oetlucy that che foregring 1 true and

carrect.

EYKLUTED DH:  April 10, 2002

n Gregcry Lazbyoz, Pro Se

Keg. Mo, OHIG=124

.5, Penitentlary Leaverwntth

F.0. Hox LO0OGQ

Leavenwarth, Kansas GBS - 1000 TS5
Wob aita: www. brazilboyoore org



UNITED ETIATES DISTRICT COURT
DISTRICT WLF MINNESLTA

JOEN GHEGORY LANBROS, * CIVIL WO. 99-28 {DSD)
Petitionee, * Criminal No, 4=-89=8Z{5) {DLI)
V5, *

AFFIDATIT POEM.
UNITFED} STATES OF AMFRICA, *

Defendant " Pavid 5. Doty, U.5. Semlor Diwtrick Todge

MITION FOR LEAYE TO FILE A FPETITION FOR
A WRIT OF MANDAMOS AND/OR DIRECT AFPPEAL

How ceomas Patltionae, J01M [EEGDAT LAMBELS, Pro Sa, [(heraimafter
Mewvant} and Tegquesis this court's ¥ilews and direcetion im the appeal ptrocedure
45 o Movanc®s "MOTION T VACATE ALL JUDGHENTS AND ORDERS BY TMITED STATES
DISTRICT COURT JUDGE ROBERT . KENNER PURSUANT TO RDLE 60(k){6} OF TIE FEDERAL
BULES OF CIVIL PROCEDTRE PR WTOLATIONS OF TITLE ZB U.S5.C.A. § 433," beding
treated as g petition pursuant $o 28 D.5.C. § 2255, withip {t's March 08, 2002,

ORDER. See, YK RE RFFETITIVE STRESS INJURY LITIGATION, 35 ¥.3d 63F {Ind Cir.

l994) [treating appeal as petitien for writ of wandamue, wacated. On petition Far
rehenrlng, the Court of Appeals, Winter, Circuit judge, held that better courpe
wiufd have beoen Lo treat appeal as motion for leave to file petltlan for vrie of

mandamue so0 asg to afford cppurtﬁnit}' far respoose by The Disteict Court.}

FACTS:

l. This Court rufed Movant'y BULE BO(b}{6} MOTIM must be treated

sz £ petition pursuant te 26 W.5.0, & 2250, as per this Courta March DB, 202,

ORGEER.

1, Movant Lazbros has attached to thilas flling his CEETIE1LATE OF

APPEALABITTIY, dated April W0, 2002, as to thisz Courcs March 08, 2002, DEPEE.




Therafore, Movant Lambras wndersfands bhat a CERTIFLCATE OF APPEALASTLITY oust be
Eilad wich tha district court judga, as they have sukhority tn issus COAYG In
28 LE.G0 § 2255 efases and a COA 1= requived to appeel from the dendial of a
section & 22595 mat.Lan. Bew, LOYADA we. U.8.. 107 F.3d4 10131, 1014-1017 {ind Cir.
1949713,

3. Hovant Lambros also understands that this court may conslder the
fact that Mowant's RDLE 60(b}{b) HWOTION wes denied, thue Movant Lambros is reguired

co file a dicest appeal az to Ehe deofal of a ROLE &D(b}(6) MOTION. which wauld

not require the filing of & CERTZFLCATE GF APFEALARILITY. See, THAVELERS [NG. {4

[N S T e

w3. LILJERERG ENTERZRISES, INC., 38 F.3d 1404 (Sth Cdir. @994},

L The Eiphth Circudt has stated that WRITS OF MANDAMIE are ko be

utllized to review vwilolatfons Title 28 U.3.L.A. % &55{a) and F &55{b)}{1}, although

the authorlcies ace yob voniform.  See, PFIAER INC. wa. LORD, &43& ¥ .24 532, 5348

(Bth Cir. |972).

COMCLITSTON:

5. ¥ovyant Lambros 1s proceeding Pro S5e¢ and has no formal lagel
edicar Eurt.
6. Movane requests this Court not to sancblon him end 8llow the

attached April 1G, 2002, CERTIFICATE DF ATPEALABILITY Eo proceed as a CERTIFICATE

OF APPEALADILITY andior dlrect appeal brief, as che Dsswes are the some aod
only formatting would be difterent [a Lhe fwa {27 Srleis.

7 Moveant beliecves it is very important fo afford the HMstrict Court
an gpportunity to resepond 1a this sction, as Movant wae prejudiced end great risk 1=
currently building in undermining the FUELIC'S COHFIDEHCE IN THE JUDICZIAL FROCESS.

H. 42 the Supreme Courb steted, "s court, in ceking such a determins-—
Eion, musC soncfnooosly bear fn 2dpd that, in order to perform itz function im the

hueust way, JUSTICE WOST SATTISFY THE APPEARMACE OF JOSTICE." LILEBERG wa. HEALTH

2, i



SEAVICES CORP., &BE U5, Sa7, 100 L.E4d.2d B53, 108 5.Ct. 2294 (1988).

9. Judge Robert G, Heannerv was the U5, Actorney who sligned bwo
of the three indictments in the criminal judements against Hovant Lambros in
194, ¢hat Judge Renmer used to enhance/imcrease Mpvant Lamatos' sentence on
Februazy LI, LYY7. Therefere, Judge Renner had “ACTUAT ENCGWLELGE" of hiz diz=-
rualiiving elrcumscances thac he reviewed wichin Mowvant's: PRESENTERCE THVEZTIGATION
REPOKT amd apzlied duriopg Movant's Fehruory 0, 1997, RESENTEINCING,

. The Eixhth Circuit has specificaliy held, "There Ic a gemersl
aprasment that & United States Afbarney aerve: as coownsel to bhe goveprament [n
all prosecuclons browght s his disteler while he 1s Lo offlee amd chet he theece-
forpe 1y PROEIATTED from later presidlizg over such case: as a judge.” {emphs=zis

addedl. G&ee, KENDRICK vs. CARLEOH, 295 F.24 1440, leas (8th Cdr. 1993). Also

s@e, U.5. vs. ARWNPRIZSTER, 3Ff F.3d4 466, 467 (9th Cir. 19%4)(camed.

11, I 20N GREGORY LAMBROS, declata under the penalty of perjury that

the [orepoing iz true and eorrect. Ticle X8 U.S.C.A. § 1746,

EEECCTED OK:  April 10, 2002,

e

GCregary Lacbros, Fro so

Aeg. Jo. DOD43R-]ZE

.5, Penitentiary Legveawarth

F.O. Hox 10049

LeaverwoTth, Xanaas G60043-1000 54
Web gite: www.brazilboycotbt.org



UNITED STATES DIETRICT COEART
LISTRICT OF MINMEEDTA

JININ GEECORY LAMBROS, * CIVIL WI. 99-1R (DSD)
Petitdioner, r Crimimal Np. 4-3w-BZ(5)1 {250}
ra. oA
Ok ITEL} STATES OF AMERTICA, * AFFIDAVIT FIEM.
Defendent. * Dawid 5. Doty, V,%5. Scoior Diatrict Jodge

-~

MOYTON FOR ISSCUANCE OF CERTIFICATE OF APPFALARTLITT

Kow comes che Petitioner, Jonm Gregory Lam>ros, Pro Se, (herelnafterp
Movant) and moves chils Homarasble Caurt purswant o Title PE U.S8.C. 2253(e),
‘ot che issuvance pl a Certificace of Appealabllitvw. Therefore, this Mavane iy
ralsing all of the issues swbmicced withia hls "MOTIOH TO VACATE ALL JUDCMENTS
AND ORDVRS RY UNITED STATEZ DISTRIGT COURT JUBGE ROBERT . XENNER PURSUAKT
I RULE 60{b}(6) OF THX FEDERAL WULES OF CIVIL PROCEDURE FOE VIODLATICKS OF
TITLE 2% ML5.C. A, & 53,7 DATED: aprfl I3, 2001. Also any aerd sll iraues

that were {n¢orporated within subaequenc filings. Unlted Seatea Diserict Coutt

Judge Uawvid 5. Doty ordered thia actien be denisd on March Beh, 2042, concluding

chat che District Court lacked jurisdlctlon over the matbee.

In suppcrt keveoi, the follewlng facts are assected;

L. ¥ovant 13 Eillsg his MOTION FOR ISSUANCE OF CERTIFICATE OF
APFEATABRILITY fn a tidwely Easxhion, as per the Cowee"s Murch Zth, 2002, OFDER.

&, FPriar co proceeding to the United fraces Court of Appeala For

the Lighth Clrewle on the issues decided adversely to tha Movant, a "Certificace

cf Appealabillcy” ousc ZsEua.
1, The subscancive standacd Tor o "certificate of Appealability"™



lz the gawe asx che stazdard [(or the prior "Certificate of Probalile Cause.™

AETER wg, KRAAE, YO F.ld &76, GED (2nd Cir. 1998}, EENHON vu. EVANS, 37 F.3d4d 431,

434 (L0th Cir. 1994); C.E. WILLLAMS wy. CALEAON, B3 F.3Z IB1, 2BA (%th {lr.

19%8) (04 atandard is more demanding thsn that For ODGC),

&, The two certificatas differ anly in scupe 3 certifdicate of
profhahie cyuse places the case »efape che court of Appeals, but a ceresficate
ol appealability must identify each fssue meetiog the "subsfantial shewing"

Gtandard. HERRERA ww. U, 5., 96 F.3d 14L0, iG12 (Fe4 Cir. 19963,

5. Gongress drafted the olaia language ok the newly enacted 2753(¢)

{2) to codify the BARETDNT va. EXTRLLE standard for the issuance ol 4 cartificare

nf >robable cawse. In thée context of an aspeal from the denial of a 7B U.5.0.
2234 peticfoner, a4 “suhseantial showing of the denlal of a vonstitutdonzl right"
fs the sade as a "substancial showing cof che denial of o fedaral rigbt."™ See.

LEWKOR vz, EVANE, 87 F.3d 434,

b. A certifdcate of probahle caunse pursuant te BAREFOOT ws, ESTELLE,

b L]

show.d issue I{f there 1s a showlsg that ™., .the Issuess are debatahle agong
jurists of rassom, that a ¢ourt could resolve the 1z3wes |[in a AEfferent manmetz],
or thar the questlons ure adequate to deasrve encpuragewmen: to procesed furthaer. !
& pecitioner mecd not show that he wowld spevail on the merits. BAREFOOT ME.
EETHLLE, 483 U.Z. BBO, 993 n.4 (198%;,

V. A&morngz the ldeatifisblec reasonsz for pramting &4 cerclfleate arc

the following:

(3] The Uniced Atacex Suprece Dour: hee gramtaed certlocar! to toview a "similar™
queatlcr 1lo enother case;

(b} The Supreme Lopurt or the televant zircult caerr has identified che cweatian
a2 apen, unréesalved, or a matter of disagreement among different circwit caurcs:

(2} A% leaac gne Suprema Cowrt Jostice, expressing o wiew not rejected by a
mejaricy, bhaum {ound zerit im the clsim;

tely The court of appeala has decided co hwar a tlaio en berc similap eo o

F



clalm presented in Ehe current dppeas;

fe) The reievant elrcuit gourt or 2oother disceict court in the district
for, possibly, elsewhere) has grantad a probable canse certificate hased oo
the aame or a ximilar issue;

(£] 7The $ame or a similar fssue 1s pending on azwpeal Pn the circuir in enochee
I.'.HEE;

(gl The lepil gnestion presented by the pertiticner has mever kefore heen
secided by the clrguit courk;

(n} There i2 a split an the quescinn ameag dfifferent panels or differsnt
districr judgis In the same eirecunitb;

(1} The same or similar issue hae been reaalwed [avorably to & peticioner
br o state court, & district judge in ancther JEstrict, ar a pana) in another
circulc;

{1} the issue has Seen the aubjecc of differing or digsenting views among

the atabe comrt judges who previouwsly adjudicated the claim in the pecitioner's
0 anoLher case;

tk)  The district court applied 2 nowvel interpretatblion of the law or decided
complex or subatantial lsgwes when adjudiceting a claimg

(L} The legal or factual tatiomale for the district cowrt's tuling 13 unclear;

(m} The diatrict cauwry decision or pricr adverse circult rulings telled upon
ca56 law that has heen questioned or undermlned by aoTe recent decisions of
toe circuit or Jupreme Court;

in]  The proper adjudization of che claiz way raquire additional evidentiary
development;

o) 4 ressonmble deulr exists as to whecher the distric:t court Fully and
Fairly adjudiceted the matter, giver the actives of the district court or the
stdte or che passible [ncompetence of pecttiuntr's counsel;

(p) The severitvy vf the peneity, in conjuncticn with other factors, prevents
a conclusion chat the claime ete friwolous,

See, LIEEMAN, Fedoral Habeas Fraccfce and Procedure, Second KEd., 199& ar pages
LaT9=EM32. 4{Gollecced cmraes. )

4. Hovent ingorpurates here all of his aiready-filed bhriefs and fesponsds,
rureuant to Federal Ruley of Civil Procedure 104¢), within thils action. Within rhe
alresdy-filed briefl amd responses on file with with thie court, amd arguments thera-

In, Movant believes that under BAREFOOT wy, TSTELLE, supra, scandapds, warrants the

lazuance af a Oertifiecate of Appealabilicy. Specificelly, tneluding the follawing

3. .



lzsues and questians fdenbtifled helow and within Movant's Bule AD(23{(4) meotion,
an tre "WHETHER U.4. BISTRIGT COURT JCDGE ROGERT G. RENNER AWD CHIEF HAGISTRATE
~LDGE FERAKKLIN LINWICT WOEL ABUSED THERE IJTSCRETION BY THEICUSAHLE FAILYRE [0
CISUUALIFY THEMSELVES FROM MOVANT TAMEROS' CASE AR TO VIOLATIONS OF TTTLY 28

C.8.C.A. § 4535{s) AND % a337b3{32," would satisfy one ar moore of the issues of

the "CEAVTIFLOATE."™  See, IN RE KANSAS FPUBLIGC CMPLOYEES RETIREMENT STSTEM, &5 F.id

135%, (338 (8cth Cir. 1%96)(Tn Chis circuit whether disqualfificatieon fa reguired {2
a particular cise Ey commifted to the sownd diecretion of the diserict judge, and
¥ir review oaly for an esbuae of that discretion. . . . Consldering together the

mandamus 3tanderd and the abouze af discretlon standard, the piveotal dnquiry for

determining whkather KPERS assetCs o clear and indisputable right to eecusal and
wWhethee Ethwe FLserlct. court had a nondiacreticoary Suby co Towaor that flght is
whethet Judge Barlecr zbused bils discretian by rvefuzdng to disqualify himsclf £rom
this case. ) {cmphasis added).

a, das this Homaorable Court knows, as Eo Tigle 28 U.5.G. § 453¢a1,
"The Subsecticn 'applies to the varlied and unpredictable sifuatlons aot subject

La reasonable leglslative defindtion o which JUDGES MOST ALT to protect the wery

appesTance of dwpartialicy.” . . . Under it a judge has a CONTINDING DOIT TO

RECTSE BEFORE, DUORTNG, OR INM S{MF CTECUMSTANCES, AFTER A FEOCEEDIRG, IF THE JUDGE

CONCLUDES THAT SDFFLCIENT PACTIAIL GRUIMKRDS FXTIST TO CAUSE AR OBJECTIVE OASEEVER
REASONABLY TO QOESTION TRE JPDCE'S5S TMPARTIALITY. LILJE3ERG, 436 U.5. at Bfl, L0Od

S.CL, ae XX03, 100 L.E4.24 ar BY3." See, U.5. wa. COOLEY, | F.3d 935, 992 {10th

Cir. 1993),
10, Mavant LAMBROS incotpocrates hls Marel 27, 2002, lveregr to Robert
G. Reanerp, U.5. Senier District Judge, that was wmailed wia U5, Cetiifled Mail

with Rerucn Kegslpt Requested, ss EEHIBIT A, wichin chls Matinn-

STATEMENT [OF THE GARE




L. From 19%% thruo 1977, Eoberr . Kraner held the positian of
United States Attoroey for Minmeapntlu/8c. Paul, Minneacta and IRDICTED Mowant

Jokn Gregory Lapbres ik the fallawing eriminel proceedings in tEhe Discrlelr of

Minnesotba:
A CR-3-75=118, with judgment entercd on Jume 21, 1976;
b. CE=3-76-17, wich judgoent cntered on June 21, 1976 and
C. CE=3=76=54, wich judument entered om Mareh 07, 1977.
12. Robeyc b, Hewner, acting as T.5. Attorasey Far the Dlstrict of

Minnesota, participated and prosrcuted ¥owvant JOHY GREGOEY LAMBEDS on the ahove
theee (3} criminal accion In parsgraph eleven (11}, as per his STATUTORY DICT,
Ticle 2B [.5.C. 8547, a= other attorness within hic office are anly asusistants,

28 N.5.C, £§ 542 and 53, Zas, U.3. ws. ARNPRIZSTER, 37 ¥.3d 466, 487 (9th Cir.

19943 (Judge should of racuvzed hilzself froe prosecution, where he was responsible
Cnited Sratesz Attorney AL Clme of investigation which led o deferdant’s indictmenc,
85 his Izpartiality might reasonably heve been questicted, and he had served in
government eeploysent s counscl in comnectios wich indlctment. Title 28 LU.5.0.4.
&% A330(a, (b3}
id. Fuobert G. Renner, acting as 1.5, Attorney foT the Discrice of
Minmegota FPERSORALLY STGHED two (27 af the wsbove 1listed INDICTMENTS described withio
paragraph eleven C11%, naming Movaot [OHN GRECOREY LAMBRGS:
d. CB=3=75-128, {Ilcd on Februery 23, 1976, and
b. CR-3I-76-17, Eiled on Merch 24, 137K,
L4, Robert G. He-uer, acting s U.5. Attaeney For che Mistrict of
Mimmeseta wae on BRIEF far the [.5. Government when Movast Lomhres” attorney Peter
J- Vhompsen f£ilad the di*ecc appeal in eriwinal ascian CR-3-75—128 and CR=3=76=17,

to the Eighch Clesule ilautt of Appeala. See, U.5. vu. LAFKBRDS, 544 F.2d 967, 983

{8cth Cir. I974).
ii. Fracklin Linwood Mael, Federa]l Chief Magistrete Judge far the

Matrict ol Mloraseta, asted 2o in Assistont 1.2, Attormey within the Uniced

5. 1o



Stektes Attormeys Offdge far the DPiztrict of Minnesota 1m Minmezpalls (rom 1983

thry 1389, See, WHD'S WHQ [N THE MIDWEET, 2000-2001 Ed., page &35,

15, Fovant TAMSBOS was Indicted on May 17, 1989, ip thiz actlon by
the United States Gracd Jury, Tlstrelct of Minneaota, Crimiral Flle Numhee 5—80-RB3
{05}, as to a conzpiraey from on or abgut the lst day of Jarmuvarr, 1983, to an or
about the Z7th day of Febewary, L988. Therefare, all invescizakicns and Grand

Jury nearings Where held between 1583 thru I989 by the MINNEATGLIS OFFICE of the

2.5, Actarney's 0ffice for the District of Minnesafa, as te the indictment aof
Mowant LAMIABRDE.
L7. Ey OBDER cdaced dceober 30, 1992, Maplurcrate Judge Franklin

Liawood Hoel judged Movant LAMBRDS competent to stand cetlal AFTEE CONDOCTIRG A

HEARTHG AND/OR IEARINGS. TDuring the hearing andfor aearinge conducted by Magisicate
Judge Mpel, evidence was presentad vegarding the Corture to Movant LAHBEOS 1n
Srazil that Included the testimeny of DEA Agent Terryl Anderson who arrested Movane
LAHRRDRE 1n Rio de Janelro, Brazill, and the kestimeny of the Doctors and Y-pay tach-
nigian whe X-rayed Movact LAMHBEUS om Jduly 1), 1%%% Bt the U.5. Burean of Friscons

MecdLcal Center, Rocheatar, Minoeuota, that reported '"CLUSTERS OF TFUNCTATE RARLOPAQIE

FORELGH S0DIES"™ fn Mowvant TAMARDS" leteral wiew SEULL ]{—:az_ Magistrate Hpal 1zcued

at leest cne (1) ORDEER dated October 30, 1992, &5 to Movant LAMRRUE' compotency
to stsnd trial.
LH. in Fehruary 10, 1997, the Hoaoralile Robert G, Renner RESENTTHCED
Movart LAMBHOE, as per the DRDER of the Zighth Civcwic Gowrt of Appeals.  See,
U.5. wa. LAMHWMS, 65 F.3d 698 (Hth Clc. 1995).
1%. 0o February 10, 1997, che lionorable 3ckert G, Remer, dorlnog

the RESENTEACING of Mowvant LAMBROS EEFEEEFED TO THE ORDER DATED {KTORER 3, 1992,

BY MAGINTRATE JUMGE MOEL. See, Page 1 and & at tranacript dated Pebpwarw i0, [9§7,

EEFENUENCING, This deeumenc. iy nffered as ERHIZIT B withidn the Kewvember 02, 2001,
TPETITIONER LAMEROS BEJL/Z5TS PERMISSIDN FROM THE SOURT TO AMENT THIS ACTION UNDEER

RULE L%fa) & 1%f{a). FROP.Y

5. H‘



0. MHovant LAMBRGES 1s actachiog asx BIHIBIT B N[5 STATEMENMT OF

THZ CASE fros his “APPELLANT TOHE CRRCNIRY [LAMAZNS' PRO 5F REFLY GREIEF TO THE

AFTELLEE' BRLEF UATED ADVEMEER 30, 199%," in T.5. v=, LAM3ROS, Eiphth Circoit

Court of Appeals Lumbers 99-2763 and 99=I155d, which offers an eXxbensive pverview
of thic cases proceedingz from his iadiskment o May 17, L3939 chru May 19, Llouy,
EXHTRIT B. (Papaes | thtru & of December 22, 1909, served Decembdar 27, 1999,
"AFPELLAMT JOHN GRECORY TAMAR(OS' ZED SE EEPLY BRIEF TO THE APFELLEE' BRIEY UATED
HOVEMBEX 10, 1990, ln [.5. vs. LAMBROS, ®ch Cir. He.a' 99-2760 and 99-28300.

il. On February b, 2001, the Efghth Clocuwit Court of Appeals DENIED
Movant's PETITION FOR REHEARLING in Appeal Ho.p' 90-2768 snd 99-2HAL.

1Z. Movape's aprdl L3, 2001, filed April X4, 2000, XOTION TO VACATE
ALL JUDGEMENTS ANT QFEDER BY U.5. DISTRICT COURT JUIMGE KOEBERT {.. REWNEE FURSUAMT TO
BULE 6Q{b) (&) JF THE FEDERAL ROLES OF CIVIL PRAOCEDMIAE FOR YIOLATIONS OF TITLE 2%
r.s.G.4, a55."

23 May 02, 2001, Movant's cooct appolnted attorney, Maureen Williams,

gubmitted his WRIT OF CERT. ta the 1.5, Supreme Court that wes DERIED on Jume &, 2041,

in LAM3BDS ws. U5a, Hoo (0-9731, Therefora, Movant Lambros' licigacion HAD WOT

terpinated a8 to Judge Remper's OEDER and JODGMERTS before Movant Lawbros submitted
thisz Bole 60(b) {9} avtion FILED on April Z&, 2001. [PFlease nace [n LILJREBREGC ws.

NEALTH SERVICES CORE, E00 L.Ed.:d #55 (L9683}, rthar the losing parcy in the district

court discovered Chat basla for the sectien 433Ca} claim TEN (10) MONTHS AFTER the

district court judgaent had been AC[lrmed on appeal and the litigstfon TEEMINATED. ]

ISSHE OHE (l):

WHETHER YBE DISTRICT COURT ABUSED ITS DISCRETION

BY FOT ALLOWING REVIEW UNDER THE CONSTROCTION AND
AFPLICATION OF RULE 60(b}{6) OF THE FRDERAL RULES

OF CIVIL PROCEDURE POR VIOLATIDES OF TITLE 28 TSCa
$§ 455(a) AMD &55{b){%), UWDER THE G5TARDARD ESTABLISHED
IN LILJEBERG vs. HEALTH SERVICES CORF, 486 05 847 {l9sa)?

7. I 1. -



2L, The District {ourt atated within 1cs March 0F, 2002, ORDER,
"g#lthough petitiomer purparts to bring this macipn under Rule E0{b) (8} of the
Federal Rules of Givl]l Proacedure, the court concludes thate it must be treated
it 0 pefitien purswant to I8 L5.C. § 2453 mince Lambras 1a attemptluog to cpllac=-
erally attack his zonviction end sentence." . . . "Begause the przsant motlanm
ta vacata i1s a suceesszive § 2255 petificor far which Lambras bas not obtaioed
permizseion from the Zignth Clrouit Court of Appeala to file, thie couwvt lacky
Jurdsdictivn to bear Che petition and must dismise it aceapdiogly.”™  $See, Pages
3 and 4,

25. On certiorzeil, the United States Fupreme Court affivewed LILJEBERG

va. HEALTH SERVICEE COEF, 486 US B4AT, |00 L.Ed.:id £55, 148 S.Ce. 21%4 (1948), "In

an cpinion hy STEVERS, J., jolned by EREENKAN, MARSHALL, BLACEMIUN, and KEMYEDY, JJ..
ic was held that (1} under % 455(a). recusal of » federal Judge is BEQUIRED - awven
though thre judge lacks actual knowledpe of the feocts Zndicating the judge's inrceresc
oT bieg in the case = 1f a4 teagonable person, knowiag gll the circumstances wowld
expect thet the judege would have such actual knowledge: (2] even though the Erustes
Judee, due ta a Eemporatry lapse of memory, did not have actuwal knowledge of bhe

universicy's [mIerest at the time he entered judpment, the jodge SHOULD OF ENOWH

af his fiduciary interest in the dispute, adn there was ample basls Ln the recotd

fo support a CUNCLUSION that the judge vialated § 433{a) AT THE TTHME HE HEAFD THE

CASE AND ENTERED JUINGGMENT, because an objesecive observer weould have queationed the

JUDGE' 5 TMPAATIALITY; (2] Enle 60(h}{h) RFLIFF from a final judgment is meither

categorically availzble nor categerically wnpavailable for ALL TIDLATTOMS OF § 455;

(%) in detapmining whether a judgzent should be wvacated for 2 violation of § 455, i

ia approsriate bto conslder [a) the risk of IRJUSTICE TO THE PARTIES o the partlcular

cagse, (b} the rlsk chat the denial of relief will produce injustice [n ofher rases,
and (g} the tisk of undermining the FUBLIC'S CONFIDENCE TH THE JUDICIAL FROCESS ;
(3) a court, in making suwch & deterwinacdes, must goncltgusly hear in wind thet,

in nrder to perform 1lts Zunsblon din <he Lest way, JOSTLCE KEUST SATISFY THE APFPFARANCE

8.
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OF JUATICKE; aad {5} under the standards dn halding 3-5 abore, EXTRADRDIRARY

CIRCUMSTARCES EXTSTED WHICH WERE SOFFICIENT, INDEE FULE 60(b)(6), TO JOSTIFY

VACATTNG THE JUDCMENT OM § &455{a) GROUNDE." LILIERERG, LO0 L.Ed.Zd at #3546 &

£537. O0f dateresec, §s the fact that ¢he losiog party discoveped that basls for

the seccfan 433¢a} claia TEN (10) MONTHE AFTER che district court judgment had

been affirzed on appesl end the LITIGATION TEEMINATED,

ih. ESTRADADIIMARY CIRCIMSTARCES: The Supreme Court in 1LLLJERERG

atated that ENTRADKDINAERY CiEUCYMSTAKCES are neecded uvoder Bule BO(L)(B) af the

rederal Raley ol ClvI]l Procedure to justify the delay in filing a motiom -

appronimately .0 months after the judzment was affirmed by the Federalt Court of
Appeals = for relief oo § 453%(a) grounds. The couwrt stated, "[tlhe entire delay

ia attributabkle te che judge’s dnexcusable failliure co disgualify himself on Hareh

&4, 1942, when the judge obtained actual knowledge of his interase, for, 1f the
Judge had chen recused himeelf, or even disclosed the oniversity's fnterese, rhe
cumpdony¥ coald have wade a timely motlon Eot & new frial, or raized the idssue on
dircct appeal;" (ewphaalz added}

7. JUMZE EOBERT (.. RENNER: On February 10, 1997, the day Judge

fennmer BESEMTENCED Movant Lambros, there was anple basis in the receord:
ar Sea, Paragraphs 11 theua 14.
Eo wuppurt i canclusion that Judge Aenner violared § 455(a) and § 455¢B1(3) AT THE

T'TME BE HEARD THE CASE AND ENTEEFD JUDCMERT, because an objective ohaerver would

and has guestioned Judge Rennet's impactfality. The entite delay fn filing this

metion is sttributsble to Judge Kennet's inexcusable fallure to disqualify himselt

cn Februery LO, [997, wien Judge Renocr had ACTUAL FBOMWLEDGE OF H1S TNTERESTS ARD

PAST FROSECTUTION OF MOVANT LAMERQS, FOR, IF JUDGE EFNNEK HALY THEN RECODSED HIMSFLF,
OR EYEN DISCLOSED HIY BACKGROUND AS A 0.5. ATTORNEY WBO PHEOSECUTED MDVART LAMBRAOS,
HOVANT LAMAROS' ATTOENEY GIMILD HAVE MADE A& TIMELY MOTION POR RESENTENCING, OK AATSED
THE ISSUE OF DIKECT AFPEAL. Judge Renner ugn nuf state that e lacked knowledge

uf the abave disqualiiving civctmscancey, ns Judge Aenner reviewed and appl Led The

9.
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ztiminal [ndictments and judpments, au stated within paragraph L1, withio Movant

Lumbros' PRESENTENCE INVESTIGATION BEPDET. As this Court koows, "[Due PLOUCESS

requires, hawewver, that the defendant be sentenced on reliable informaticn. . . .
Af an added protectien fo eosure falr sentevcdng procedures, Fed R.Oric.P. 32(c3f¢370D)
proerides!

If the ... de¢fendant ... allegels] any Faciusl
lnaccuracy [n the PRESENTENCE IMTESTICATTON

REPORT ..., Che court zhall, #s to sach matker
controverted, make (1} a finding as to Lhe
allegation, or (1i) a determinarion that no such
finding 1z pecessary becouse the matter contravercted
will oot e taken inte sccount in senteocing.”

See, U.5. wva. MANOTAG-ME "3A, 824 F,Z2d 360, 368 (5ch Cir. S937Y., Movant Lamhbros®

sentence wWwas IKHANCED/ [MURFARED due to the thtee {3} indictwents and judgrments

listed wirhin paragraph ll. Therefore, Judge Renner hed ACTUAL XWMLEDGE at the

time af KESENTEWCING, February 10. 1997. Accordingly. even though Judae Benner'sa
Fallure tg disqualify himself may of been a product of some type of mentsl dizarder,
it way navertheleas a plain violation of the terms of the scaruee.

4, MACISTREATE JODE FRANKLIN LINWOOD MOEL: Movant Lambros
inceorporates paragraphy 13, 14, LY, 13, and 19, and restafos same here.

29. SELF-ENFORCING:  Section &35 Es "SELF=ENFORACING" in that it is

SELF-EXECCTING; that 15, a judge zay recuse 514 SPONTE. S5ee, ARONSON vs. HHOWH,

14 F.2d L1573, 1581-158% (Fed.Cirx, 19%4). also ses, EXHIBIT A, pages 3 and 4 as
ta legal cases supporting "SELF-EMPINGING" requirsment of Sectiom 45%5. Bath
Judge X¥eoner and Hagiscrare Judge Heoel hes had a continuing dut¥ to recuse thes—
gelres in thia action, and hawve done nothiog to date.

a0, Movaat believes that thiz Qourt can anly conclude chab the hasiu

Eor relief in this case Ly "EXTRAORDIWART™ end far sucpasses the [acts thar existed

and used 2y the V.58. Hupreme Court in LILJEBERG, en c¢stablizsh the "EETRAGRDINART
CIRCIMSTANCER" required teo aring Maovant's motlon within the "other teasco” language
and to prevenl clsuse (£) from befnpg used to circumvent the OME (1)} TEAR LINITATIONS

FERIOD THAT AFFLIES TD CLADSE {1,. See, LIZJEBERG, 100 L.Ed.2d ac BT4, n. 100 & Lo,
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("We conclude that the basis for relief in this case 1= extraardinary and rhat
the motion was thus proper under cleuwse [(G).  See infra, ot A65-267, 00D L.Ed.Zd,

at B15=5TT, 0Of PARTICULAR IMPORTAMCE, this [5 unt o cass invelving peglact or

leck of due diligecce by respundent. Any such neglect fs ratker chargeable tu
Judge Caillivy. Had fe Informed the parties of his assocfaticon wieh lovela end of
Lnvnia's interest {n the litigatien on WMareh 24, L982, when his kaowledge of the
University'e interest was renewed, respundent gould have raised the isgue in a
motion far new trial or on appeal without crequiring that the case be Feopened.™).
LILIEEERG, 100 L.Ed.2d ak 874, pn. Ll. {emphasiz added)

L. Movant Lambros did not dtsevver andfor vnderstand thet REobert
¢. Beoner was the U.5. Attoroey {or the District of Mimnmesota untldl cvwo ur about
Tebruary ib, 0L, ax atated withln paragraphe 2, 3, and 4 af Movaot laghros’
april 11, 2001, 4dndtial fllImg tn thls actlion ™MOTION T9 vACATE ALL JUDCMENTS ...".

2. Movant Lambros® court appolnted attoroeys did not inform Movant
Ehar Avbert G. Kenner was the U.5. Attorney im the Diserict of Minnesota that
Laulleted and prosecwted Movant Lamoros dn L9975 and 1974,

EER Bath Judge Renaer apd Maglatrate Judge Noel are required to koow
the law and [t Is remarkable - aod quite inexcusadle — that they failed to recuse

thermselves whem Hovant Lambros was before them. See, WALTON ws. ARIZOMA, 111 r,.Rd.ld

310y 517 (L0903 "Trial judges are presumed to know the law and to apply it 1in makipg

declislans"y,

14, FEDERAL RULE OF CIVIL PEOCEIWRE 60({b)(6) HAS BEFK DSED WY OTHER

VISTRICT COORTS IN CRIMTHAL FROCEEDTHGS AND Wit TREATED AS A FETITIDN FURSOANT TO

2B W.5.C. § 2755, DUE TO VIQLATIONS OF TITLE 28 1.§.C.A. 455(al: 4 gquick search

revenrls the following:

5. U,3, vs. GARRIDO, 36% F.Supp. 1574, 1582 (5.D.Fla 19947

affirmed 139 7.3d B47, vehearing granted and vacated §éil F.Jd &5, an Tehearing

L72 F.3d #80%, certivracl denied 129 S.Ce. &&4, 145 L.Ed.2d Jad.

11.
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15 The Diatrict Court's ruling wichin its March 08, 2002, ORDEER,
which statesz, "AZthough petlficner parporfs Co bying this motion wnder Rule BO(B)
{6y of tha Federsi Rules of Civill Preocedure, the cowurt councludes chab 3+ ousk he
treated a3 a meticion pursuwant to 23 U.E5.C. & 150 sioce Lawmbros [s attenptlop

e ol laceral by attack hia capvlerlan and zentence. See, BOLDER we. ARMONTROUT,

383 F.2d %3, 99 (Brh Clr_ 1993); BLAIK ve. ARWONTROUT, 976 F.2d 1130, 1134 (3th

Cir. £992)." BSee, Page 3.
1A, Co June 06, 201, the Second Cilreuit Court of Appeals NEVIEWED

the Elgheh CArcult Court af appeals decdsicn in BLATR wa. ARMONTROTT, 976 F.2J4 1120

(Ach Clz. 1992 and ULSAGEEES WITHB THEIR HOLDING. See, RODRTGUEZ wg., MITLHELL, 232

F.1d 1491, 198=200, and fn.Z oo page 200 ¢{Znd Cir. 20011. The 3econd Circult

stated, "We now rule thet a motion under Bule 80(b) to vacate a judgment deoying
habtea= I5 WOT a second or succeasiwe habeas petition end should therefore be treated
s oany other motlon wonder Bule ER(R)."T  RODRIGUEZ, 252 F.3d at 19H. The Second
Girpuic Murther scared fn RODRIGIES :

"We are aware that the wmajority of clreult courts chat have
considered thils Jusue bhave held chat a Bule 80(b) motfon to
varate 7 Jjudgment denying habeos cither must o ooy be breated
as a secend or successive habeas pecltlon.  These caurts, how—
eveT, HAVE OFFERED LITILE ERFLARATION 1IN SUFMET OF THEIR REA—
SONIAG. THEIR OPINIOMS DEFEND LARGELY ON GURCLUSORI STATEMENTS
AND CITATIONS TO ONE ABOTHER. Fo. 2.% 1N OTR VIEW, BETIEE REA—
SORS SUPPORT THE COWCLUSION THAT A RULE G0O(b) MOTICH TD VACATE
A JIDGHMENT DERYING HAREAS 15 HOT A SECOMD FETITIOR UNDER

§ Z244(b)." f{ewmphasiz added}

* Foot Wota 2 offars an overview of legal cesea the Second Clrounit
teviewved Ingluding BLALIE wvs. ABMOWTROUT, %76 F.2d4d 11320, 1134 (3th Cir.
L3921 (holding that a "Rule S0¢BI(6) morcion [1.3 the funccionmal
guivalent of a second peefriom Ffor a wrie of habess corpos").

BICBIGUREZ, 252 F.ld ac 199-200,

37, Feoae af the Fighth Clrouir Court of Appeals coses that have
treated Rule BPO(b) wmotions as the equivalent of a sccond petition for writ of

habess corpus HAYE RATSED VIOLATIONS OF TITLE 78 D.S.C.A. § 455(a) AMDSOR § 455(b) {3},

OB CITED LILIEREREGC wg. HEALTH SERAVICES CORP., 100 L.Ed.Zd4 855 {1968). Thereiore,

the legal gquesticon presenated by Movanc Lasbros has aever before been daeclded by

|t
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the Eighth Ciccule Court of Appesls.

aa. Morant Laebyros belieaves that this motion aad grior pleadings
within this action prove "FETEADRDIWARY CIBECTMSTAMCES" exisc, as ouclinmed By the
7.5. Susreme Court im LILJEBERG, to brimg this actien withia the “other reason™
language of Federal Rule of Civil Procedute &0(b)(6), as this iz Dot a case in=-
wvelvlnz oeglece or lack of due diligence by Movant Lambros. Any such neglect
iy tathetr shargeable to Judge Beacet amd Maglstrzate Hoel. Zee, LILIERERG, 100
L..Ed.2d ac 874 and fn, 10 & 11.

39, At this juncture, this Movant dces not best the burden of per-
sauading this court bo change 1ta wind, only of peravading 1t that anather reason—
able jurisc vould cowe £o A4 different conclusiovon. The Focegalng cases [Llustrace
that ather jurists have in fact <ome to 2 differcat conclusion, though not on
»reClsely the same Zackts, the .5, Supreae Tourt decisicoo {o LILJERERG could notk
be sny cloaer. Movant hea carrled the light burdem oo bhim oot to obtain release,
=muc to obtaln apmzellate review, 1o his request to receive s RESEHTEHCIHG HEARTHG
that wauld entall a relatdwvely low monetary and tewpporval costs Eo the government.
In addftion, the governxent has nob shown that the lengehy delay becween Elje
HAESEATENLCING op Febreary 10, 1997 and 2 oew presenbenctiog hearing would present a
special hardship in this sctfon, ‘Therefores, the risk af [njuscice Ca che government
from grantine Movant a resentenclng hearlog 1s sllghe. Fee, U5, ws. DERGEDM, 172
F.3d Bdo, BLS {1lleh ZTir., 19%%}.

40, The Pisttict Court did oot follow the .53, Supreme Courtn eulling
ic: LILJERERL:, when Justice STEWEHE, joined by BREWHRAN, MARSHALL, BLAUEMUM, and
FEEKEDY, stated, '"We must continuously bear in wind that 'to perform Lbs high
function in the best way "JOSTICE MOST ZATISPT THE APPEARARCE OF JOSTTCE. '

The probzer, howewvar, 12 that peaple whoe have aot Sepved an Che hench are often
all too willing to indulge susplelons and duubty concecnlng the [ntexcity of judges.

The very purpose 2f § 4550(a) 1s co promnte cootidence [n Ehe judfciacy by avoidding

113.
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gvan the appearance of Impropricty wheneaver possible. Thus, [t fo important im

a case of this kind to identl(ly the FACTS that sdght ceasonably esuse an objective
cheerver to question Judge Colline" dmpartialfty. There are at lesst four s
fmcts." LILJEWKRG, 100 L.Zd.2d4 at &75. Hovant John Gregory Lambras has

affered thly Comrs three (3} such fagty in che rase of Judge Ranmer, o5 deacribed
fo paeagraphs [l thru 14, and oae (1} such fact in the case af Magistrate Judge

Nnel, @5 descrized In paragrapks 15 chru 1Y.

ISE0E YWl {2}

WHETHEE THEE QDUET OF AFFEALS MAT REVIEW THE
QUESTTON OF RECDSAL LE NOVO O REVIEW OF
THE PROCEEDINGET

Wl Mowanr Lamhres believes that the Eighth Clrvewit fourt of Appeals
f3 antitled to vilew chis rase from the same pesltlon ss the district coure. LAKE

HOHAVE BEOAT OWHERS hﬁﬁ'ﬁ v5. NATIOMAZ TaRK SFEY., 38 F.3d4 759, 762 {9ch Cir.

19947 . That 1=z, De Hawra.

L2, Judge David 5. Doty skzred oo page one (1) of hiz Maveh OB, 2002
ORDER, " . . . |s]ince the court comncludes char i¢ lacks JURISDICTION awver thiy
matter, che court will dismiss all of these mations.”  Becmuee this 1z a4 guest!on

af JURLISDICTION, the Eighrh {freuilt showld review the distrdet court's dererminstion
af subject matter jurisdiction under the discretfanary funecinn excepticn de nove.

See, GEHERAT DYHAMICS CORP. ws. U.5., .39 F.34 1230, 2242 {9ch Cir. l9%8%{review

of jurisdiction aod Jaw questions are reviewed de nwwnls; 0.5, vy, TACODBIAN,

24 F.3d 1, 3 (%ch Civ. E994){"This court reviews issues of law like JURISDICTION,
sezaration of power, ¢x pust facto and double 'eopardy claims de movo."1. Alsa

see, TUREY ws, ENTELSJTWE, INC., 985 P.2d 31, 332 {¥+h Cir. 993){ippeals courts

-

zain jnb 1y te correct errocrs of law.  They excredlse full review over ouestiens
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of law, thus dé nava),
a3, Fule 50{b) (&) cf the Faderal Rulez of Civil Pragedure: “A
déistriect court's interpretation of federal rules is reviewed de nova."  See,

HIL&O vz, ESTATE OF MARCOS, 3% F.lg B4R, 831 (3th Cir. 199673 SCHYARZSCAILD wvs.

TSE, 6% F.hd 293, 2584 (Och Cir. L993){Court of Appeals would teview distelct
coure's interpretatlon of Rules of ivil Procedure de novo.)
44, Mixed guestions of law and fack are revieved dg nova, Saa,

J.5. we. DUARTE=-ETIGAREDA, 113 F.3J4 10040, 1002 €9c5 CLr. L9073, & mixed questipan

of law and fact oceurn when the hisforlcal facts are extablished, che rule of law
Iy undlsputad, and the issue is whether the Faeta satdsCy the legal rule.  Saa,

FULLMAN=-STANDARD vs. SWIHT, 436 0.3. 273, 2189 0,19, 7I L.Zd.2d 66, 80 n.lY (198Z};

1M EE BAMMEE, 131 F.2d FE&, T8Z (9ch Oir. 1997 (en bane) (Mixed queations penerally

are reviewed de nava because they requlre the copoidetatileon of legal cancepts apd
the exercise of Judgmenc abauf the valuas that aoimate lecal principles).

43, Mavant reduests that the Eighth Circuit Court of Appeals review

chiy ageinm de oewe.,

ISEUE THEEE (3):

WHETHER JOIWGE EREMNEE AND HNOEI. ABRDSED THEIR

DISCRETIONR BT THEEIR FATLORE T DISQUALIFY

THEMSELVES FOR VIOLATTORS OF 3 455{a) AND

§ 435({b){(3) AT THEE TIME TEFY HEARD WOVANT
LAMRENS® CASE AND ENTERED JUDSMENT, AS BOTH
JURGE BENNER AND NOEL HAD ACTUAL EWONLEDGE
OF THE FACTS AND TLaN?

L In the Eighth Civeuwit Court of Appeals, " w]lhether disqualification
L& required [Title 28, U.5.C. §455] in a paytigular case Is coxmitted to the

soupd discretion of the diatvict judge, and we BEVIZW DWLY FOR AY ABUSE OF DIS-

CAETIOY. . . . Colnsldering together *he pandamus standard sod $he abuae af
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alscretivon standard, the FIVOTAL INQUIRY for fetermining whether KFRRS asserts
a cieAr and Indizputabkla right to recysal and whethar the distriet court had a

mondiscretioeary duty to honor that rtight o whether Judge Bartlett abusied hiy

discreticn by refusdog Fo disqualify himself from this case.™ See, LN RE FAKSAS

FUEILY EMPISFWEES RETIREMENT ETETEM, BS F.3d 1353, 135FR (Aeh Cir. 19985,
ai. Judege fAenper and Magistrate Maoel’s grnsticutional errora in nok
allowing Movant Lambroa his right to an lwpartial judee have beano held oot to he

subjecc to the hirmless-errar analysis. Sae, CHAPMAN ws. CALTFORNTA, 384 L.5. LB,

21 n.&, 17 L.Ed.24 79%, 7Ll a8 {19aT).

A48, The Hinth Citeuic defined "ABDSE (OF DISCRETIONT as "a platn ervor,
digcretion exetrelsed to an end nok justified by the evildence, a judzment that is
clestly agalnoat bthe lagle and elfect of the faets as are Eownd." Sec, WING wa.
ASARCO THC. 114 ¥.3S5 BRA, M8 (%ch Cir. L997).

4. Judge Fenner and Magilstrate Judge Koel abused their discretion
In nac applying the correct law sodfor rested thelr decision on a clearly errobeous
Fludlag of materdal fact, 8 to Ticle 28, U.5.C.A0 § 435(a) and § 455(b)(3), when
¥orant Lerbrca was present Eotr hearlnigs by both Judgzes. See, U.B. ws. SERAGIER,

235 F.3d 1201, L34 ¢9th Cir. -993).
5a. In facc, the Alscoice Court in denying Movane's kule A0(LI{A)

motion, musc be reviewsd {or an abuse of discretion. See, U.%. ¥vs,. ITATE OF

WASHINGTOM, 93 ¥.3d 1-.59, 1162-03 (9th Cir., 1396).
51. Tie_e ZA DLE.GoA. % 4535, zets forch ng procedural regulrepents.

That saction ls directed to E::_“,‘.' judge. rather than che pertics, aod 1= SE[,F_EHFEF_;E_

Ikt on the part of the judge. Moreover, zecticn 455 (nclodes mo provision inr
refercal of the question of recwsal tco another *udge: [F the Jjudge sittdag on a

case “F AWARE OF GROONDE FOR RECTSAL UNDER SECTLOM 459, that judge HAS A ouTY

I RECUSE HTMSELF DR HERSELT. See, 1.5, vws. 4vRLA, 624 F.rd 364, ERT-A6E (Yth Cir.

19803 . Alao see, 1.5, vs., COOLEY, | F.34 935, 9%¢ (10ch Clr. 19931¢"The aubsectiocm

[28 U.s.v.A. § 455(a)] "azplies +c the waried and unpredictable sitgations not
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gubfert Po reascnable lagizsletdve definftion 1a which JURCES WOET ALT to proteck

the wery apzearance of dwpartialfey." ... Under it a Judga haa a CONTIRUIRG DUTY

to vecuse before, dwring, ov, Ln some circumstances, AFTEE 8 procecding, 11 che
Judge concludes that suffidelent factws! prounds exist to cause an pblective
cthserrar reasanably to questizn tle iwdge = diopnrtlalicy. LILJEBERG, 48R T.5.
at B6L, 108 5.0¢. at 2209M%,

52, The Righth Circudt hes specifiecslly held, ™rbere is BererTil
dgreement that a Onited States Attorney sarves 4s coungel to Lhe government in
a1l prosecutions hrought ie his district while he is ir of “Ece and that he Elepe—
{are {= PROAMIBITED from Iater Presiding cver spch cases as a judpge.” {emphas s

added]. Zee, YENDRICE ve. CARLSQN, 995 F.2d 440, 1444 (Bth Cir. 1%31). alac

gae, J.%, wo. ARNTRIFSTER, 17 F.3d %46, 467 (9th Oilv. 1994%) (amme}.

53, The TBighth Clecult uvses an QBJECYTIVE REASOMAELENESS test, that

1=, "whether the Jodicial offlcer’s {mpayriality wight reasonably he gquestipned

under the cireumstances. See 2B U.5.0. § 455{8)." Quoting, LUNDE wva. HEIMZ, 19 F.3d

36T, 330 (Bth Cir. 1994), in reviewing rullugs on maciona to recuse for abuse of
discrecion.
g6, Thia Mowanr hag offered facts conegined within the motions and

pleading in this actien. iscleding paragraphs 11 choy 23 within the Statement of

the Case secrion of thils motion, to meet the Fighth Cirzuic'y QLJECTIVE REASOMAHLENESS

test In tuling that Jedee Benner and Hagiztrate Judge Nael should of cecused them-
selves for wiolatfons of & 455(a) and § 4551k103), at the time chey heard *Mowvant
Lambros' casc and entersd judgment. The record c¢learly dictates same and 1t 1u
nert 4 question af either govetrnment or Mowapr bearing urden of procf. See, U.5.

wd. CREENSFAM, 2R F.3d 1001 {10eh Cir. “994y,

L1 both Judge Renner and Noel, by definitZon, abused thetfr discretion

when they make an arror of taw, See, KOOY va. U.5.. 518 W.5. &Y, 100 (19946), as

"trlal judges are prosuzed to koow the lgw and be apply 1t 13 making thelr decisions.

7.
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der, WALTON we. ARTZONA, 497 C.5. A3%, 110 S.Ct. 34¢7, 117 L.Ed.Md L1, 517 {1994]).

Alac saa, CRAWFORD vs. F. HOFFMAN-L4 ROCHE LID., 2A7 F.ld 7603, 743 (Bth Cir. 10GL)

(" dizstriet court by definfrion abumes itz dlscretion when Lt makes an ertar of
law.™}

EL= Both secticm 455(2) and sectieon 4354h3¢3) required both Judge
Benper and Magiatrate Judge Hoel to recuse themselwves, as they had "aCTnal FWOWLEDCE. '
Movant Lambros shcatld he EESENTENWLED and a new sampotency hezriag should be held.

37, #t thiz juncture, Hovent Lambhros does noc hear tie burden of
rerausding the court to chamge itz mind, coly of persudding 1t that apother rea—
somable jurdat eculd come to & fifferent conelusioa. Tha foraguing cages 1llustrate
that cther juriscs have in fart come to & #i{{erent conclusion, though nov on pre=-
tlsely the same facta. Movant has csrried the iight bwurden an hin not to obtaip

relegge, but te pbtain appellate review.

CENTIFICATE OF AFFEALAEILITY

5d. This Mavant nwnderatamds that the diatrice court reled rhat Mowvant
Lambros' ROLE GO(H)Y(6) wotion MUST be treqted ms a petitlon purswant to 28 TU.5.0.
§ 21535. ‘Therefore, Movant Lambros uwnderstvands that a CERTIFICATE O AFPEALAETII™Y

muet be filed with the distTict court. See, LOZADA wi, U.B., 107 F.94d L1011, 1DL4-

1017 (2ad Cir. 1997}.
59, Movant also understends thar this courtt way cansider the Face

that Hovanc's ROLE SO0(b3 (6} motion waz denfed, chus Movant Lambras should fila

a direct appezl co the Eighth Circuit and nor £1le thia CERTIFICATE OF APPEALARILITY.
B4 “he Elghth Cirvceulr has alac stabted thet WEITS OF HANDAMUS ace

to he ukildzed to review this acrclon, althcugh the authoritles are 1ot upiform.

Gee, PFIZER INC. ws, LORD, 4Rf F.7d 532, 596 18ch Cfr. 1972Y., Mewane bhrliaves

an adequate means, such as a gertificate of appealabiiity spd/ar a divect appeal are

18,



avallalile to attain the rellef requeated in thic actforn.

BE. Hovant 1s procaeding Troe 3e and Tegueses this eourr pob Eo
sanction Bim if this certificate af appealabiliey iy pet the carrect moting to
file to proceed to che Righth Clescle Conre af hppeals and {nstruct Movaot Lambros
atg ta che correst wotion to file in this actien to procead to the Eighrh Circute

Court of Appeals in this sctian.

EVIDENTIARY HEARING REQUESTED

Bz Hovant Tambros maintains that an evidentfary hearing 1s pecaszacy
a6 Howant has alleged facts which, if provedl, would enticle Movant to relief and
an evidentiary heaclng is required to estad|ish the truth of tha gllegationz. An
evlidentigry hearing s gspecia]lly necessary in thils case as Movant Lambros' adversely
determined ROLE GO{b) (&) MOTION deprived Movane of o {ull aend Fzit hearing in that:
L} the merits ¢f the factunl disputes were wot respived in & bhexcing; 23 the
district coure's fActua) determinatton is oot supported By the record as 3 whole
and i3 cleatly erroneous; aod 31 the farct floding procedute was not adequate to

afford 4 f-ll and fair hesTing. Ser, TOWNSEND s, SAIN, 373 U.5. 293, 313=314 (1841,

HARRIS wio PULLEY, 35@ F.2d 1546, 1583 {9ch Cir. 198E) .

APPOINTHENT OF COUNEEL

6. Howanl Lambros requeata that thic Cewet appoint coungel 1f an

evidentiary hearing [s beld., at no cost ta Mgyrant.
CORCLOSION

2T For all nf the above-stated reasons, Movant [ambros Faqoests that

L2,

,;



thiz coutt issue a "“GERTIFICATS OF APPEALAKTLTTT™ to Mavanc.

a5, rf this ccurt dees not consider amd/or ryle that a CERTIFICATE

OF APPEALABILITY s the covrtect moticn I[n appealing chis court's Marsh 03, 7002,
OFNER, thae Mavant requests thie Soutt o stey this CERTIFICATE OF APFEALARILITY

and forwavd same to the Eighrh Cirewle Court of Appcals as a TIMELY FLILED DIRECT

APFFEAL in this gec=icn.

bR, L .MkW GEEGDRAY TAMARGS, deciare under che penalty of perjupy

thet the foregoing iy true and carrect, Tlele 28 U.5.C. 4. § 1746,

EXECUTED £K: April 10, 2002

e

o Gregory Laubros, Pro Se

Eeg. Hy. (MMHGI&-124

U.3. Fempitentiary Leoavesworth

F.O. Box LODOD

Leavepwarth, Kansas GAEDAE - 000 5
Web site: www.braxilboycott.org
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John Gregery Lambras

Rag, Ho. J0436-124

1.5, feniraatiary Leavonworkh

Lo, Bax  [COO

Legrenwarth, Eaneas 66J.3-1000 e
Web site: www.brazilboveort.oarg

NOTICE T PERFURM ARD/OR
ALTIAL,  ROTICE

Ruhert G. Benmer, T.5. Senior Mstrict Fodge

f48 Werven 2. Burger Federal Bulliing

JE6 Horch Robeet Hbceser

St. Paunl, Mizpesolfa Lulil

Tel. {651% Bad~1120

II.5. Certified Mafl ¥Wo. FOO1-O0320-0005-F5%0-{435
Beturn Hecelpt Requeskbed

AFFIDAYIT FORM

RE: LAMBROS v=. USA, Cdwll Ho. 99-28({DSD), District of Hinmescta
Criminal Fo. 4898205} (D5D}, Td=trict of Mimmscorg

Dear Honmorahla Judgxe Rolbe-ot [0 Renner:

Frew 969 o 1977, you held the poaitico »f United Seates Accormey for Mizneapclis,
Minneasots and indicted me in tha followdnpg eviolnal progeedIngs io the Distrder
of Minneaots, MinneapnlisS3t. Paul;

a- CR—3-75=LZ¥, wich ludgment encered an June 21, 1976;
B, CR=3=76=L7, with judpment emtersd onm June 21, 19763 and
. CA=3=76-54, wirh |udgment entered on Macch 07, L1977,

Therefers, &s U.5. Attorne¥ for Tha Distriet of Mioneacta, you participated and
prasecuted Johm Gregury lambros on the abova three (3) criwleml ackions, a= per

¥your STATTITORY DETY, Ticie 28 W.5.0. $547, a3 other acrcnpnevys within wour office

4re only aszslszcancs, 28 15,3.C, 5% 542 and 343, Ses, I1.5. 5. ARNFRTESTER, 37 F.id
4ph, 487 (9th CLlr. 1994) {Judge zhould of recused himself from prosecution, where

he wag responsibie Tnited 3tates attormey 4t cime of ioweatigation which Ted

to defendant’s izdictment, az his loparciality might ressonably have besn qoessioned,
and lie had serred in goveramenc e=ploymenl as counsel in carneccion with indictment .
Title 2B [1.5.C.4. § a55{a;, (Bj{3;}.

in Zact, as U.5. Attoeney, you persanally aipned twe (23 af the albove—entitled
:Tlminal THDICTMENWTS:

d. CR-3-TF3—-18, filad onm Tebruary 23, 1974 and
B CBR-3-76—17, filed om March 24, 1976,

EXNIBIT 4. 1-



Page 2

Maren 27, 2002

Lawmbraa? laccer 9 #Eobeért . Renner, 7.8, Becior Distriet Judge
HE: MOQTICE TO PERFOFM. AND/OR ACTUOA]L MOTICE

On Febreary 10, 1997, I wee refentenced ¥ Yoo ia your capacisy ms Robart 3. Henper,
U.5. Senior Disc=fiz+ Judge, Disc-ice of ¥innesota, in cTimizal action aumber
4—89-82(%), 4y per The DRDER of the the Eighth Civeult Taurt of Apprals in T.5.

ve. LAMBRDE, 45 7.34 A93 {3eh Cir. 1995). Please doce Ehart you used the above-—
enclr ed coxvictions that wou indicced me oo while [.3. Attormey to IRCREASE

TIE ZENALTY wou sentencad me ra an Fehrouary 18, L997.

Tou alse viled om EVERY Morion [ filed with the couwrt Trom Febraary 10, 1947 chyuo
Fehruary .2, 2001,  For some strange yveason, the dockel sheat rellecta thak Chilef
Judge Jamwes H. Rogeroboum waz REEASSIGHED tn my case on ar about February 20, 2001,

85 per tnhe hapdwriiten aatey in the docket sheet and DISZUALTEIED himself on FebruaTy
£Z, MMZ. Judge David Z. Doty has been reassipned to Ty case cuerently.  Soo,
EXHEIBIT A (Docket zhest Iin U.5. vs. LAMBROS, Cre4=82-82(5], pages 19 amd 24).

On april 20, &90L, I wailed ny April 13, 2001, Filad April 24, 2041, "SDTION TO
VACATE ALL JUDGMENTE AND ORDERS FY ONITED STATES DISTRICT COURT JUIME BOBEET .
EERNER FURSODANT TO KTLE &ld(k) (6} OF THE FEDERAL RULES OF CIVIL PROCERORE FOR
VIOLATIONS OF TITLE 28 VU.3.L.A. § 855." This mwotlon requested YOUR RECUSAL from
all pass, cuttrent, and future legal action &5 to Jobn Gragory Laghros apd o
wacate sll judementy acd orders you issuedfentarsd 1m all legal proceadings in=-
volviog John Gregery Lombros, due to wiolaticns of Title 28 1U.5.C.A. § 435(a) =nd
3 43305337 by vou. .

on Hareh 08, 2002, gn iadividusl sigoed an GRDER fer U.%5. Dlstrict Court Judre

Lawvid &. Nney, statlng the court diswmissed my Kule SO0BICAYT motion dus to lack

cf jurdsdiceign, staticg "Although petdtioner sueports o hring this motion wnder
Bule &0{LYC(E) of the Federal Rules of Civil Froceduze, the coutt concludes thac

it musc bYe Sresied as a petltlon pursuant to 23 C.3.0. § 2253 zince Lasbros Lz
attempting to ceilaterally attack his coovigtlen and sentence.” See, Page 3,

Morch 03, 2003 JRDER. The U.5%. Saprege Court made clear that "[Relief Mrom §laal
idgment 'for anv ather raazan,’ porsuant to Bule AQ{BY(EY of che FYederal Hules nf
CIwil Jrocedure, Is nelther cacegarically available mor zategerically unavallable

far all wialaciansg of 283 0.5 5.5, % 455, which defines rhe ¢ircymstances that mandase
Che dizqualifieariaon nf [edetal judges; 2o decerminiag whether a judgment showld be
VACATID for a vialxtium of § 455, It¢ Zsg apporopriate to ponsider (1Y the risk of
injustdce b the pazties in the particular case, (2] che risk that the denlal of
re_ief will produce injustice inm othey cases, and (33 ehe RISE IH THDEEMIMING THE
PUGBLIC'E CONFIORMCE 14 TUE JUTICIAL PROCESS; o canrf, in meking auch a deteeminarisn,
Zuec cocbinugysly besr in mind thae, In nrder teo parform ita functblan in t4e BEST
way., JI0FTICE MOST SATISFI THE AFFREARANCE OF JUSTICE.” See, LILJEEFRE vy, YEALTH
SEEVICER GORF., 100 L.Ed.2d 433, 5RO (19%8% (eawphaais added).

In LILJESERC w= HEALTH SER?[Q;E GORF, the sapcian 45302 ~'alm was nat raised om
appeal frem the discriet couel judgment teainted by the appearance ot partialicw.
Eﬂiﬁfa- the lasing parcy In tha distvickt zowTE dfycevered that basie for the seecion
453(z2) claim TER (10) MONTHS AFTER THE DISTEICT CDORT JUDCMEST HAD BEEX AFFTEMED OK
APPEAL AND THE LITTGATION TEEMIMATED. | Lanbras' litigation om appeal Mas. 99-2763:

EXTIIBIT A Ljr'
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Match 27, 2002

Lambrns"” latter ta Aobert G, Rewmer, V-%. Sensor District Judge
RE: FOTICE TD FERPOEM ANDSOR ACTTAL NUTICE

99-I880, Eighch Clrcuit Caurt of Appeals 1a LAMBROY vs. USA, was submitted to

the Z.&5. Suprems Court om May 2, 2001, by Attommey Maureen Williams and demiwd

Ly cihe II.5. Supreme Court on supe 4, 2001 Ip BAMDAODS ve, U.S5.A., Mo, O0=075].
Thereivres, LAMIRDS litigatlan had net tarninsted as to your OKDERS and JUDGMENTS
when I filed wy April 13, 2000 ROLE E0CBM(6) metica] Thac parcy tien maved undse
Fed., Fula Jiv.2, 60{B}{B6} for relief Zram che flnal ‘udgment. Ses, 10H S.8c. at
2197, Alchough the Coutt's reasening 2n LILJEBERG would appesr ta apply eqnally
to reversal of 8 Einal judgment zn appeal, the Coort noted that Bole &3{b}(&} hae
rraditicnally been applied ONLY IN "EXTRADEDTHARY CIBITMSTANCES. "™ 14, &t 2704

o. 1. . . . Zee, U.8. ws. XKELLY, B88 F. 24 732, T47 n. 27 {llth Cir. 19E%)

Foor MHate 11 In LI -] L EHRE, 00 LL.Ed.2d 374, clearly siates tfhat wiolations of
Ticle 24 USCJL 5 -51-'55(-1,. arc "EXTRADRDTIMAR®" and therefare yualify ¢o bring a macicn
within the "ather reason" languege of Federal %ule of CIvil Procedure GO{W)CAY,
thus elrcumventing the one (1} year limitaclocs period that applies to claose €17,
The Svpreme Cpett stated within Fooc MNote LI, "[0]Z partioular faportance, this iz
mac a cagw invalving neglect ot lack nf due diligence by respondenc.  &ny such
saglect !s rather chatgesble to Juwdge C2!1fns.  Had e Informed the pareles of his
aszouiation with Lewola snd of Lnyﬁl: % incerest in the Iitigatiom on March 24, LY82,
wher hls knowlecge cf the Universiey's interest waa vanewed, respondent could have
ralsed the lssue in a mocfan Eoe 4 naw trial or cn appeal withoor requiring thatc
the: caze be Teczened."

THE D.2. ENPRFME COURT STATES ¥OU HAYE A TOTY
TO__RECUSE YOURSELY NOW AND TAFE STEPS HECESSANY
TO MAINTAIN PUBLIC CONFIDENCE IN THF IMPARTTALITY
DF_THE JUBLCIARY!!!!

The Tentn Lircuit Coutt of appeols staced {m U.5, wa. COOLEY, 1 K34 985, @07 {iith
TIr.e 1993), as to Title M OYLOS8.C. 5 £99(a):

AT Juscice, Judge or magistrate af che Ladced Srates
ghall disquaiifv himself in eny praoceedine lm which
his lopeartiality night reazocaably he questioned.

"The subsectian 'applics %o the varied and uidpcedictahia situatiasns moC sukjapeE Ea
Teanomab e léeglslazive definition in which JUDGEES MUST ACT to pracect Cho very
appearence of lmpartialicy.” ... Ynder it a 'udge hac & CONTINDINRG ONTY TO RECUSE
HEFORE, DGERING, OR, TN SOME CIRCTMSTANCES, AFTER A PROCEEDING. (F THE JUDGCE COW-
CLODES THAT STUFFICIENT FACTIAL GROUNDE EXIST TO CATSE AM ORIECTIVE OBSERVER REA-
SOHABLT TO QUESTION THE JOUDGE'X IMPARTIALITY. LILIJEBERG, 48R 1.35. at 861, 0B
J.0E. A% Z203, 100 L.2d3d ar BF3:T

EXHIEIT A. *|:,..'i



Page &

Marzcsh =7, 2002

Lazbres® letter to FRobers G. Remner, U.3. Senfor District Judge
EE: BOTICE TO PERFORM AND/OR ACTUAL NOTICE

"But to the excent the provision can alsa, in
praper cases, ke applied retrcactiwelv, the judca
iz mot rcallad upon Eo oerform an imposzible feat,
Bather, he iz callad wpon to RECTTEY AH_I:W'EH**.I:"HT
AND TO TAFE THE STHFYN NECESRART TO MATETALN PUB—
LI CONFIDENCE IN TOE IMPARTIALITY OF THE JUDICIAET.
f he ccoeludes that "his lmpartiality =Izht rea=
gonebly be questiomed,”™ then me should alza fiod

that tha =statuta haz Heen violared. ThEs 2y cerccaialy
nat an iwposslble cask., Ko ooo Juestions that Judge
folling pould hare dizgqoalifisd himeelf znd wacared
his judgmeac wheo ae Einally realized that Loyola

had an imcecest in the litigstion.™

LI ERZHEG, 100 L,Ed-2d at 871,

Alse see, AZDHSON ws. JBOWHR, 1d F.3d 1378, :58Ll=1542 {Fad.CiT. 19M0(M"Sectiun

459 is “SELF-ENFORCIAG® in taat it ia SEI_.'.E"—EIIE[ITLHG; that 15, a2 lodge ®a¥ recosc
ENA SPOATE. Az oxplained in TATLOR va. 0TGRADY, 4958 F.24 1189, L2000 (7ch OLe. I9890,
revipwing the action af 8 rrial judga, "Vslecusal noder Seccloo 495 By SELF—
FIECTTIAG; a party need not £1le affldavics in support of cecuwsal apd the JODMGE IS
OBLIGATED TO RECUSE HERSFLF SUA SPONTE ONDER THE STATEL CIRCIMSTARCRS "  See alse,
o.g. L.5. vz, STORY, 716 F.2d 1088, 10491 (6ch Cloe 1HNN(Msection 455 Ly salf-—
executing, requiring the judge tg disqualify himself for personal bias EVEN TR THE
ARSFHCE OF A4 PARTY COMPLAINT."; DPARKER wy. fOKNORE 5TER]. 00, A%% F.29 15310, 1513
Bead Kote 23 {lleh o'ir. LOB3)(Low clrck, as well as ludge, ‘Bliould STAY THEURMFD

of clvrcumstances That wa¥ taise sppearaoce of Impartiallcy cor ioprapriety and when
such circumuCances Are preseal appreprlate acticn sheuld be taken.); U.5. w=. KELLT,
B8 F.id VIZ, 144 (1! Qlr. 1389 {"Tnder the new verciov af aection 433, a judge 13
under gn AFFIRMATIVE, SELF-ERFORCING ORLIGATION TO BRECOSE HIMSELF oila EPDIIITI-_! whom—
ever Cae aropar grounds exist., Seccion 453 does away with the old dury to git"
dfuctrine and tequires judge to rezolve any dowEt they =ay uave [0 favnr af dfs—
gualification. . . . The duty cf eecugal appliies EHUHLLT heforn, during, and AFTER
A JTUDICTAL PROCEEDIMG, whenewer dizqual Lf¥iag «lZcumsEances broome xoosn to the
judge. ™37 U.5. ve. GARRCDO, 347 FoSupp. 1375, 1977 [5.0.7la. L9949 (MScienter iz
not requirad in arder to Elod a slalacion of § 455(z). ... "Welther actusl partiality,
oor xnowladge af the disqualifying clocumstances on the part of the judge during

the affected praceeding, are prarequisites ta discuelificztion under tkls szection.'®):

Therefore, T am rrauesting wou, a5 a ©.5. Senfor Odscezet Judge far te Mstrict of
Aingeicta, to take all steps necessary, lbcludiopg an alfidowvIib vo pe a5 Lo Four
runtact Wlth Thief Judge James M. Roserbacm admlicting thac wou Sshaweid b rccustd
“nurgelf on Februezy i, 1897, 1o che =eseacewclng af John Grepory Lambres,

EXHIELT A.

2%
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HMarch 27, 2002

Laghrvs' leteter co Beobert G. Remmer, U.35. Sendlor Disteier Judge
RE: W®OTICE TO PERFOFM ARD/OE ACTUAL WOTICE

Thanking ¥ou Zn advance Eor wowe concegn of Caopon J{C1{l) of the Qade wf Judicial
conduct for Uniced Stotes Judges, whlcoh provides that "ja] |udge shall disqualify
hiage ! [ im o preceeding ian which his iwpartiality mlght reasonablw be questioned
cer'' Bee, [.S5. ve. COUCH, 8% F.2d 73, 80 3.5 (5th Ciz. 19907, aod enforcing the
Due Frocass Clause whicn requfres @ Juwdge to step aaide when a reasosdble judge
wonld find 1t necesgacy to do so, and £inelly fection £553 which reqeites disqual-
Lficatdes when ochers would hzve ressonebls cavse ta questlon your imparciality
cowardys Jcho Uregory Lambres durinog the Tebruary 10, 1997 resenteociog aod all
peoceedings thou Febroary 20, 2001, Id. at 82, due €9 your poaltion as D.5. AtEoroe
fur ehe District of Mionesota from 199 chros L%77 and the three (3] fndicEoents
¥au Where responsible iz obkeining frazm the grond jury ia L9715 and 1976 against
Juhn Cregery Lambros.

I John Zregery Lembreos declare under penalty of periury that the foregadaz Ls trne
and corract.

Exacuted on: Mapch 27, 2002,

e 7

' ragery Lambros, Fra Se
cg. Ko, DD&536=1:4

U.5. Penltentiary Leavenworth

F.9. Box 1000

Leavenwoatrth, HFangas &S68043-1000 Jss

Web site: www.brarilboycott.ory

L

Jages M, Rosenbaum, Chief Jucge Mor che T.5. DistTict Court for Midpesoka
Unifcd State=s Senate

Laahres Eamdlw

E-Mell release £a giubal Zovoptt Brazll Supporcers

Posting within Hoveotrt ®razil Web sice
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EIHIBIT A. '}ﬂ *



CRIMINAL DOCKET

Al

1SRN

HERR L
D oonn Grenocy Lamb—'os

Jage 19

AR

’} ijﬂﬁf;;-

[y QF?Q—EE{
1 .

F o B

'f'f_ Ca™E

Dacuira-t wn |

B—3-54

a-2d-25

E—17-395

201550

2=22-01]

B 2ig—i]

13=:9-71

£31)

232

.
-

2340

£a5)

FHLLEECIMNGS IznaTinued]

. EXCLUDARLE CELA~

Im1 | ikl el 1g)

BECOEAT from Feticioner —hat the Court issve an Ocder
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Court's full record ko thke Figoth Circuit Cooct of
Appeals [lpg)

CECER (RGR! that Peblktioner John Credgsry Lambess'
“hat Ene Sagrt coder tha 2lerxs ta transfer the Eall
tecszd bo the Bigoth Cipcuit Szurt of Apperls is 2ENTSH
A MOOT (oo D2a, defb)

MCTICE TF APPEAL by Jobn Grgoory lamoros o Che Eighth
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grancing Certificate of bAppea’abiligy .
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ARRPEANS SiZac 1130500 — 0 Wollman. Jcss. Morris

Zheppard Arnocd = aZfivming the Jdecisicn of boe distrige
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CERTIFZED JOFY JF JUCGHMENT FROM THT ZTGHTH SIRSDIT
COCAT OF ACPEATS that the juogment ¢f the disczich <oun
is aff-roed in accozdapge wikth BN cpindon of This Coad
MAMDATE 122020 272,01 (lpg) oo US4, deft. Maoreen

e = 1N

1T

re ot

P

Williama]
ﬁbbtiaﬁiiqutﬂirﬂ L ékéﬂﬁ?LF ﬁiicﬂiqiidﬂﬂﬂ—f

S Gl Skmais

MOTIGH IC VACATE all Todgments ané Qeders = U. S. District E
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PET-TIHER'S Recuest for Permiission Zrom the Jo puta
Amery] Chis action under Gmle 15{a) & _Z(a). FRCF [Gpgs,
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December E z, 19499

Jehn Gregory Lambros

Reg. Mo, 0Q&3R-124

UEP [eavenworch

2.0. Boxr 1009

Leavenwarch, Rangas 6UAB-1QGD TSA

CLEAL ) _—
U.5. Court of Appeals for the Etghrh Circutc

D.5. Court § Cusr:ims Bouze

1114 Harket Stpeer

SE. loula, #Missguri &310%

U.5. CERTTFIED MAIL W), Z-213-181-750

HE: ¥ILING IN U.5. vA. LAMBEDS, Hos, 99=7768 amd L B 1214

Dear Clark;

Attached for filing iz my "AFPELLAKT J[OHN CREGORY LAMBADS' PRO 5T AFPLY BAIEF
TCt THE APPELLEE' BRIEF SATED NOVENMBER 30, 1990,

Pleage find ook (1} origiral and three (3] capias af the above for E4ling.
Thanking you in advacce For youe contimwed asgiztance.

Happy Holldaysa,

John Gregory Lambras

CERTIFICATE OF SERVICE

I hereby cercify that a brag and correeck copy af cthe above Jdocument
wai: served ag the followingr

4. Jeiffrey 5. Pamlsen, Assistant U.5. AEEOrnaY, District of Minngsota, A0
Doited States Courtheuse, J00 Socubh Fourth Street, Minmeapolis, Minmesota 55415:

k. Attormey Mauraen Willlams, P.0. Rox JHL304, Minneapolis, Mioresota 55458—1704 .

day of December, (399,

Pro e

2RATY Lambras,
HBox 1000
Léavenwarcth, Yausas S&8043—1000
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STATEMENT (F THE CASE

1. The Appallant hereln, John Gregory Lambros, was dndicted by 2 United
Statea Grand Jury for the Nistrict of Miunesota on May 17,1989, The fndicEkmenc
originally listed fiye counts agalnst the appellant. The fifth coune of cha
“ounta aglinst Appeliant, hnv;ver, which charged him with traveling in interstatce
commetcw with iotent fo carry oo in an anlawful aetiviey, was diamiseed due

to the extradicion treaty hetwesn Beazll and the United Stataz, as traveliog

io interstate commerce wieh incent Ea carty on lo an wnlawful activiey fs not

4 grime 1n Brazil.

Z. The ippellant pleaded mar guilty to these charges and a jury rrial
comtenced on Jaguwary 4, 993, dn the Onited States Diszcplct Court for the Distpict
of Minnesora, Fourth Bivisicn. 0o January 15, 1993; the jury found the Appellant
gulley an 31l fauy cownts.

1. The Appellant’s Senteoging Hearing was held om Javuwary 17, 1994, AC thap
time, the Appallant wos santenced to 3 mendatory teem of Life loprisonment an
Cognt ime; 3 tern of lgprisomment af }20 months an Counts Twe and Three; and

A term of 380 months jmprisonmenc on Cownt four, All sentences were o he sarved
concurrently. In additlon, the Appellant was santenced to zarva 8 term of
supervized celeaze of edght years, and pay a $200.00 apecial assessment.

. September 3, 1995, T.3. Jourt of Appeals for the Eighth Circuit vacated

Count Tde and regaodad for rescuteociog on that count, Sas, U.5. us, LAMBERDS ,

85 F.3d &98.

3. December 7, 1995, Hovent's attorney Elled 4 writ of certiorari aff Counts

5. 6, & 8.

5. caouary L6, 1995, The U.5. Supreme Coutt denled Movant's wrlt of certiorari

on Counts 5, &, & B, Sea, U.5. we, LAMEROS, 116 S.Ct. 795,

i ,}ﬂ[
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7. Fabreary 10, 1397, Movant was RESEMTENCED oo Count Ooe (I). Pleazs nate
Ehat Mavant flled moticna to be conzidered by the Court umder Federsl RBules of

Criminal Procedura, ROLE 33 before resentencing chat where congidersd undep

Title 28 U.5.C. §2255, ac expressed In .8, va. DIRERMARDO, 580 F.2d EXla {11ch

Clr. (982). Movant ohieccted and the Court would anr allow Movant Ea withdraw

his Bule 33 pro ge Motiona. See, ADAMS wve. [1.5., 155 F.3d 582 (Ind Civ, 1998}

(Rey Note I: AL least until it is decided whather a Movant's right o bripg a

foture petition ko vacate sentenég can be alfeccad by a COMVERSION DR RFCAARACTER-

LIIATION of a motfon gade under some ocher rule as being under Che atatyte providiag

for motions to vacate [§22551, DISTRICT COURTS FHOULD NOT THLDERTAKE STUCH RECHARACT-

EATZATION UNLESS (a) the mevaot, with knowledge of the poatentlal adwvarse Consngl-

ences of suck recharacterization, AGEFES ko have the moriom ao recharacterizad,

ot {b) the coure finds that, notwithatioding 1irs dealgnatico, the motion zhould

ba congidared a @otion Ea vacate [¥2255] because of the pature of the rellef soughe,

and DFFERS THE MOVANT THE OFPORTUNITY 0 WITHDRAW THE MOTTON AATHER THAW BAYE IT

30 RECHARACTERIZED {$2255]. See alsa, U.5. we. DITTRICH, Crimiaal Mo. 85458, IN

THE 11.53. DISTRICT COURT FYIR TEE SOUTHERN DISTRICT DF I0WA, DROER dated and Filed
Dacember 3, 1998, by U.5. Judge Charles R. Holle, ;hu stated om page 4 & 5, "{I]
agree that che Anti-terrovism and Effecrive Daath Feoalty Act of 1998 (AEDPA}
caaty a new light upon the discrict court's praceice of rechardcterizing a pro J4
licigant: moticn wnder some athner provision [Emle 33] as 3 section §2255 worion.
This previovaly harmless practice may now be harmivl to a 1irigasnt hecsuse the

AEDPA 1imity the courety abllity to hear SECOMD OR SUCCESSIVE §2755 MOTIONS.

Dircrich's motlon for a mew trifal [Bule 33] SHOULD NOT RAVE BEEN TREATED AS A

SECTION 22155 MOTIGH and therafore should not have bean aubject to 8 ceteiffcare

of appaalabilicy.™

8. dpril iH, 1997, Movant filed what he consldered and still considers his

EEHTIRIT BE.



FIiRET ¥2355 on Countn 5, 6, & A, 30 a3 ro comply with Che stringent Iimications
set forth withio the meaning of the 1996 anci-Terrorism and Effective [wath
Fenalty Aet {AEDPA).

9. April 18, 1997, Mevant's aczormey tfiled an appeal brief to the .5, Caugre

of Appeals for the Eighth $ircuit am issums raised in the RESENTERCIMG oo Count

One (1}. Pebruary 10, 1997. Sce, U.5. vs, LAMEROS, Case Mo, 37=1553 MMMI, Mpwanc

requested his actorney to raise the {zsus az to Mgvant'a ROLE 33 Motions helng

gonsidered as o B2295 at resentencing., Whan Movant recefved eopy of Che appeal

orlef the {ssus WAS WT INCLIDED.

10. May L, 19%7, Judge Renoer consgidered Movant's April 18, 1997, FZ755 an

Counta 5. 6, & 8 to be 4 swcond orf sucressive wotion withlo the mesning of Title

2B U, 5.C. §1255. The Court alan statad:

[A]lternatively, If rhe Court is not correct in determining
this to be 3 secord or euccesglivs paticlon, cha Caurk finda
that 1t {3 WITHOGT BERIT for the rwasone stakted In ity

Fabruary 1%, 1997, QRIER.

This peticion Iz Jimmissed.

WYhat 15 Intaresting and must he consddeped by thig courr, i3 the fact chat

Movant's ROLE 33 MOTTORS submiciad BEFURE BESENTERCING on February 10, 1997,

and fewnd to be WITBGHUT MERIT for the redsond stated in the Courts Fabruary

13, L9597, ORDEE, ARE KOT THE SAMF ISSUES ADDRESSED W1THIE MOVART"S §275%,
AHE R P WITHIN EOVANT 5 $2255

ALL OF MOVANT'S §2755 ISSUES ADDRESSED INEFFECTIVE ASSTSTABCE 0F CINJASEL, the
e e e L ARPITELELTE AGQISTABLE OF CINIRSEL

elements that ARE ALWATS ADDRESSED WITAIN A E22755. Therefore, i is lagally

lmprasible for Jodge Aemner to be legally correck ip @aking such & srarement.

Saa, MOLIWA wa. RISON, B&E F.24 1124, |130=31 (Fch Clr. 1988) (As the Supreme

Courc noted ia KTHMMELMAN vs, MORRISOM, 477 U.3. 3685, 374, [[986), & olgim af

INEFFECTIVE ASSTSTANCE with regard to sn fsszua is TOLSYIRCI™ Erom any clain

concerming Ehe underlying iseue {tself, "BOTH [N NATURE AND IN THE REGUISITE

ELEMENTE OF PROOF." Indeed, the two claima will generally protect differsng

3. 5
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sarka of rights and raqulre A1Efevant legal analyses. In ghorc, “THE TWG CLATMS

HAVE SEPERATE TUENTITIES AMD BRFLECT DIFFEEENT CORSTITUTIONAL TALIES.” Td. ae
75, 106 3.Ct. ar }583). &s this Coarc undaratands, Movant has alwava malotainaed
that he was lanocent as co the ¢pimas atated with the indictment i{n this actiom,
B0 8% Lo mear the "eads of {useice™ scapdard, Lf applicable. Also see, U.5. v,
ADRINECN, d F.3d4 393, 405 t7eh Cir. 1993} (The well eztablished generel rule 1g
that, ahsent extracrdinary elrcumstances, the district courk should not considep
§1255 motions while a direct appeal is pending. . . The ratlonal for the rule 1s

4 #dund one: “the dlsposition of the appeal may cender the [§2255] mocion moot. ™)
ik, May B, 1997, July 2, 1997, & July %, 1997, Movant filed motfoms for Leave
to amend the Ceorts May 1, 1997, ORDER, 2s zer Federal Rules af Civil Frocedure
RBule 15{a), a3 per movant'as §2255.

12, Joly 31, 1997, the district court denled Movant's mottong for recansiderarion
aod for leave fo amend. Civil Ho. §7-042,

131, August 25, 1997, Movent filed a MOTION FOR I[SSUANCE OF CERTIFICATE OF
AFFEALTRILITY/PRUBABLE CATSE, as per his §2255. Civil Mo, 97=942.

l4. Augmat 15, 1997, Movant filed ROTIGE OF APPEAL as per his §1355. Ciwil

Ha. S7=9432.

i5. eptember I, 1997, the U.5. Court of Appeals for the Eighth Cizcuit denijad

ihe appeal thar Movant's accommey £iled as to BESENTENCIKG on Cognr Ome (1}, 0.5,

w9, LAMARDE, Caze Wo. 97-1553 MWME, thar was daked April 2%, 1997, Mowape'sg
dttoerney seymitted a wric of certiprari oo this denisl. Mgvant dees not have

4 date az co the filfng of szame.

la. Septwmber 5, 1997, the Cleck for the Eighth Cipsuit Court of Appeals

Wrota Movant and scated that bis pugust 15, 1997, HO0TICE QF APPEML, 33 per mevant's
$I755, Civil ¥o. 97-947, will he treated as ang applicacion for certificats of
appealability lo accordasce with Rula 22(h) and Fforwarded tg a pinsel of judgas

for consideration and given docket numher B7-1&48 MMMI.

.. oud
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7. Sepcesbwr 30, 1997, Judge Aenper, OADEREDN, Movant's CERTIFICATE OF
APPEALABRILITY, denied, az par hig Aprdl 1%, 1997, §2255 on Counta %, 6, &
8. <ivil Ho. 97-942,

1H. January 127, 1598, che [).5. Supreme Court denied Hovant's ATTORNEY'S

wrlt of certiovari sz ko o Movase's RESENTENCING ON COONT ONE (L),

9. July 7, 12398, the [.$. Court of Appeals for the Eighth Clccudt DENLED
Movant's AFPLICATION FOR UEATIFICATE GF APPEALARILITY en Movant's April 18, 1997,
$1255, ag per Counts 5, 6, & B, Civil Ho. 97-947.

2. January 2, 1999, Movant filed his PTa 8e pertitlcon under Tiele 2R SO

$2255, AS TO RESINTENCING OH COUNT ONE (1} OM FERRUARY [0, 1997.

21, Februdcy 19, 1399, che goverrgent filed APPASITION TO MOVANT'S §iZ55 filed
by Mavant oo January I, [999, atatimg, “Lambros bas falilad to vecedve certificare
of his auccessive patition Srom the Edghth Cireudc. ' A8 a reaglt, THIS COURT LACES
JURISDILTIDN aod the petition should he aumazyily demled.™ Tha government DID
BOT ADDHESS THE MERITS OF THE 135UFS PRESENTED.

22, March 5, 1999, Movanc filed hia March 2, 1999, TEAVERSE RESTONSE ko

go¥ernmeots opposicion reaponse within Moviot's Januwagy 2, 199%, §2255, as co
RESENTENCING oe Cownt One {1} on Yebruarr 110, L99F. Alds attached to Mevaot's
TRAVERSE RESFOMSE wam Movanc's "MOTION FOR PARTIAL SUMMARY JUDGEMENT PURSUANT =0
FELDERAL RULES gF CIVIL PEQGCEDURE 55Ca), 350e), & S6ic).

L April 6, 1999, Judga Remiger DISMISSFD Movant's peticion under Title 23
U.5.C. B22%%, Flled on Janouary I, £339, &z to RESENTENCING on Caume One (1) oo

Februazy 10, 1397, stacimg, “BECAUSE THE COTRT LACKS SUEJECT MATTER JURISDLCTILON

OVER THE PETITIUN, IT IS DISMISSED.™

24, HMay 1, 1999, Hovane Elled hig April 30, 19%9, MOTION FOR ISEUANCE OF
CERTLFICATE UF AFPPEALAEILITY and NOTICE OF AYFEAL, a8 to Hovant'a §2255, filed
ol January 2, 1999, 3% o RESEMTENCTHG an Count Oae (i} oo Fabruary 10, 1947,

Mevane rafiged two (2} ipguas Qpposing the coocts lack of subjeact matter jurfadictian.

Sa 1;?
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5. May 1%, 1999, Judge Henner ORDERED that Mavant'a APPLICATION FOR &

CEATIFICATE OF AFPEALARILIYTY 1S GRANTED 4S5 T BOTE ISSOES BATSED IM THE

APPLICATION.
2h. The appellant now appeals his GRANTED certificars of appealabiltity as

te borh 1ssuez railced in application.

FACTS  STATEMENT

7. The Appellant waas arrested fn relatfon to the charges mearioned hergin
o0 May 17, 995, io Brazil., The Appellage wea liviag im Brazil at tha time

for the puwrpose of conducting legitipace buainesa. (Trial Transcripe, B. TER)
ubaequent to his arrese, the Appellanc was held in prigam in Brazil until he
wagd extradiced to the United Seatea on or about Jaoe I0, L992. During the TH4Ar
T 3o in wiilch the Appellant wax held In HBrazil, hulr.ras forcidly raken ca
Brazilia, Brazil wichout am extrvaditfon keariny 1o the State of Blo de Jageien,
drazil, as per Bragziliam law, nor ziven a hatl bearzng dua to cthe fact a 50,000
bail had been earablished by the [.5. Loverament. Ia Brasilia, lambros was held
I the same cell as Frapcisco Tascanipg (500 F.2d 270 (1374}} whtra he was gublect
to dafly incidents of physical and prychalegical abuse aod tocture. This sbuge
and torfyre was carried out pot an¥ by agents of the Brazdldao Gavermment bor

alse by agents of the Covernment of the Uniced Staces. In additien co che dbusa,

the Appwllanc im cercaio that rhese 4genCs alac INFLANTED SOME SORY OF E_g.mDEg

IHTO 1S BORY POR PURPOSES OF MONITORING AND COWTROLLING HIS ACTIONS ¥1a a0

TELEMETRY. The clectzodes hava cauged the Appellant daily um-ralerable pain
and suffering and contiaue to do 80 through the preseatr day dye to radic tale—
metry. The Appellant has been able to confirm che PTEEEDL 2 nf.thes.ﬂ_ electrodes
thraugh the reswlta of X-raye rakeno at cha Faderyal Medical Caoter in Rochesier,
Mionesota. Appallant has forwsrded cop¥ of the x-ray confirmieg the prescoce of
these electrodes to docters in Sweden, who have alsn confirmed che Pregssace af .

b }"1
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