
IINITED STATES DISTRICT COURT

DISTRICT OF UINNESOTA

TINITED STATES OF AUERICA, *

Plaintiff,

vs.

THOMAS JOSEPE PETTERS, &

Criminal No- 08-364 (RK)

Civil No. 13-1110 (RK)

Defendant. * AFFIDAVIT FOR!'I

!{OTION TO ATTER OR AMEND JUDGUEM OF THIS COURT'S

''I.m{0RANDTM 0PINIoN AND ORDER'' PILED DECEMBER 5, 2OL3,

PURSUANT TO RIILE 59(e) OF THE FEDERAL RIILES OF

CIVIL PROCEDIIRE.

COMES NOW, Defendant THOMAS JOSEPH PETTERS, Pro Se, (hereinafter Movant)

through his Jailllouse Lawyer John Gregory Lambros, MUNZ vs. NIX, 908 E.2d 267,268

FootNote 3 (Bth Cir. f990) (Jailhouse lawyer has standing to assert rights of inmates

who need help); BEAR vs. KAUTZKY, 305 F.3d 802, 805 (Bth Cir. 2002), offering this

COUrt h1S "MOTION TO ALTER OR AMEND JUDGMENT OI'THIS COURT'S 'UTUOMUOUU OPTTITON

AND ORDER' FILED DECEMBER 5, 2013, PURSUANT TO RULE 59(E) OF THE FEDEML RULES OF

CIVIL PROCEDURE.''

STANDARD OF REVIEIT:

1. Rule 59(e) of the Federal Rules of Civil Procedure serves to

allow a district court to rectify its own mistakes immediately following the entry

of judgment. WHITE vs. NEW HAMSHIRE DEPT. 0F EMPLOYMENT SEC., 7l L.Ed.zd 325 (1982).

Moreover, the timely filing of a motion under Rule 59(e) gives this Court jurisdiction

to amend the judgment for ANY RE4,SOJ{, and this Court is not limited to the grounds
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contained in this motion in granting relief. VARLEY vs. TAMPAX INC., 855 F.2d

(10th Cir. 1988). In addition, a motion under 59 (e) SUSPENDS the finality

696

of

F.2d

Rule

vs.the judgment for purposes of appeal. VAUGHTER EASTERN AIR LINES INC., 817

685 (11th Cir. 1987).

) HABEAS CORPUS: Motions to reconsider 28 USC 52255 ruling is

available, and it is to be treated as FRCP 59(e) motion filed within 10 days of

entry of challenged order. [28 days, as amended in 2009] See, u.s. vs. CLARK,

984 F.2d 3l (2nd Cir. i993); EDWARDS_,vs. !l:_9., 266 F.3d 756, 757-58 (7th Cir. 2001)

(S2255 case applying rule of habeas corpus procedure that filing of motion pursuant

to FRCP 59 (e) to11s time for filing notice of appeal) . Criminal cases that have

applied FRCP 59(e) include: u.s. vs. SrMS, 252 F.supp. 2d L255, 1260-61 (D. NM

2003)i UrS. vs. THOMPSON 125 F.Supp.2d 1297 (D. Kan. 2000); U.S. vs. HECTOR

368 F.Supp. 2d 1060 (CD Ca1. 2005).

3. PRISONER ''MAILBOX RULEI': HOUSTON VS. LACK, 487 uS 266 (1988)

to prison mailbox(Prisoner motion is filed with clerk of court when delivered

ar..dl ox mailroom)

EACTS:

4. Movanr PETTERS is filing a "MOTION TO DISQUALIFY THE HONOMBLE

JUDGE RICHARD H. KYLE IN THIS ACTION. DEFENDANT PETTERS REQUESTS THE RECUSAL OF

JUDGE KYLE, PURSUANT To 28 u.s.c. SSS 455(a), 455(b)(5)(i), and 455(b)(5)(iii).

DEFENDANT PETTERS WAS PREJUDICED.'' wi.th this'IMOTION To ALTER ORAMEND JUDGMENT ...

PURSUANT TO RULE 59 (e). Movant PETTERS incorporates and restates his motion to

disqualify the Honorable Judge Kyle here.

5. 0n or about May 10, 2013, Movant Petters attorney Steven J.

Meshbesher filed a motion to vacate or set aside sentence pursuant to 28 U.S.C.

52255. Attorney Meshbesher raised two (2) grounds:
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6.

7.

B.

a. Ineffective assistance of counsel in failing to notify
Movant PETTERS of the Governmentrs plea offer; and

b. The sentence imposed being cruel and unusual insofar as
it is di-sproportionate to the crimes of convietion.

The government responded and Movantts attorney responded to same.

This Court held an evidentiary hearing on October 23, 20L3.

The Honorable Richard 11. Kyle denied Movant PETTERS $2255 within

wirhin his "MEMORANDTM OPINION AND 0RDER" dated and filed December 5,2013.

9. Judge Kyle stated the following facts within his December 5,2013

''MEMORANDI]M OPINION AND ORDERII :

a. PAGE 3: On October 5, 2008, Asst. U.S. Attorney John Marti

(hereinafter "MARTI'') spoke with Movantrs attorney Hopeman, i-nforming Hopeman the

Government was willing to AGREE TO A SENTENCE CAPPED AT 3O-YEARS IF PETTERS I{OUIJ)

PLEAD GUILTY TO SOUE IINSPECIFIED CHARGES. "This (so-cal1ed) offer was never reduced

to writing, nor was there any discussion regarding the factual basis for a guilty

plea. Marti later reiterated the proposed 3O-year sentenci-ng cap at a face-to-face

meeting with l{opeman on December 17, 2008, approximately two weeks after Petters

was indict.ed, and at other times before trial commenced in October 2009." t'It is

this alleged rofferr Ehat lies at the heart of the instant Motion. According to

Petters, tIa]t no time during the pretrial, trial, presentencing or sentencing

stages of my case did Mr. Hopeman communicate the Governmentrs offer to me. And

he contends that had he known of the offer, he would have accepted it and pleaded

guilty. "

b. PAGE 3: "Petters no\^r contends that his lawyerts failure

to eomnunicate the Governmentts 30-year sentencing cap constituted ineffective

assistance of counsel, entitling him to relief from the 5O-year sentence imposed

by the Court.'r FootNote 1, "Petters only seeks relief from his sentencel indeed,

as discussed in more detail below, he must acknowledge his guilt in order to be

successful here.tt TEIS IS NOT fRm. Movant did not have to admit GUILT, and
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and the law did not require hiJn to admit guilt. See, Fed. R. Crim. Procedure

L1(a)(1). By pleadi"C [OI4_lqrylIDEBE, a defendant does not admi! Buil!_Eq_the

charged off-e_ns.e, but the plea has the same effect at sentencing as a guilty p1ea.

See, HIJDSON v. U.S., 272 U.S. 451, 457 (L926) (Nolo Contendere Plea authorizes ccurt

to sentence defendant as if guilty.)

c. PAGE 5: The Court correctly states that:

ttThe right to effective assistance of counsel extends to
plea negotiations, ...., and requires counsel tto communieate
formal offers from the prosecution ro accept a plea on terms
and conditions that may be favorable to the accused. I MISSOURI

v. FRYE, 132 S.Ct. 1399, 1408-09 (2OI2) (citations omitted).
The FAILIIRE TO COUMUNICATE A FORMAL PLEA OFFER BEEORE IT EXPIRES

prejudice from ineffective assistance of counsel where a

plea offer has lapsed ...., Ia] defendant[] rnust demonstrate
a reasonable probability Ihe] would have accepted the earlier
plea of f er. r' fg. " (ernphasis added)

ANALYSIS_,(lZ_.Ludge Kyle) :

d. PAGE 5: The Court states:

"Pettersts argument rests upon three legs: (1) the Government
extended him a formal plea offer; (2) defense counsel failed
to communicate that offer before trial; and (3) he was pre-
judiced beeause be would have accepted the offer and pleaded
guilty, thereby receiving (at most) a 30-year sentence. All
three legs of Petters t s argument must pass muster in order
for hirn to be entitled to relief, yet for the reasons that
follow, NONE HAS UERIT." (emphasis added)

IUERE WAS NO EORUAL PLEA OFFER: I()VAI{T PETTERS STATES TEIS IS NOT TRUE! ! !

PAGES 5, 6, 7, B, and 9: The Court states:

"... The Court exphasized, therefore, that ineffective
assistance may arise OIILY I{EEN FORUAL PLEA OFFERS EAVE
NOT BEEN COUUUNICATED TO DEFENDAIITS. "[r]he fact of a

fo IT PROCESSING CAN

BE DOCIII{ENTED SO THAT }IEAT TOOK PI,ACE IN TSE IIECOTIATION
PROCESS becomes clear if some later inquiry turns on the
conduct of earlier pretrial negotiations.! Id. at 1409."

and 6.

satisfies STRICKLANDTS rdeficient performancet prong. Id. at
l-409. But STRICKLAND also requires prejudice, and rIt]o show

See, Page 5
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ttHere, there was NO ITRTTTEN OFFER rROU THE GOVERNTIENT,
BUT RAffiqlr O{ry- ORAL gOUMTTNTCATTONS BETr{Eq}r COrrN[Er
(emphasis added)

ttMoreover, the only rtermr of the so-ca1led rofferf was
a 3O-year sentencing cap. There was no discussion of the
charges to which Petters would plead guilty, no discussion
of the faetual basis for such a guilty plea, and no discussion
of the amount of restitution to be ordered or which of Petters
asset.s would be subject to forfeiture - often contentious
subjects in fraud cases. Simply put., there was no discussion
of a myriad of issues typically part of plea agreements.r'

ttThe Supreme
essentially
(2009).'!|

Court has recognLzed that plea agreements rare
CONTRACTS.I PUCKETT vs. U.S., 556 U.S. 129, T37

See, Page 6.

10. Movant states that this Court is not correct in the above facts

it offers within the above paragraph

legal case 1aw to support same:

a. EffiIBIT A:

5. Movant offers the following facts and

Movant PETTERS offers the October 28, 2008,

'!ffi,IORA}IDUM" from Movantrs attorney Jon Hopeman regarding his October 5, 2008 -

TELEPEONE CONTERENCE I{ITE JOHN I{ARTI (Assisranr U.S. Arrorney). The "MEMoMNDIIM"

states:

rrlle stated that the government was willing to AGREE TO A
30 IELB_ CAP, LEAVTNG T.ry AITOUNT OF r,OSS OPEN, OR SlrPUr.ATrNq
TO TEE AIIOIINT OF LOSS. He stated that he was not offering

b. r"xrrIBIT B: Movant PETTERS offers the Octobex 28, 2008,

'ImtonAmuu" frou l,lovant. r s attorney Jon Hopeman regarding his October 5, 2008 -

(Assistant U.S. Attorney). The "I,IEMoRANDIJM"TELEPEOITE CONFERENCE ITITH JOMiI UARTI

staLes:

I'Mr. Marti reiterated his
stated that he wanEed to
EVIDENCE THAT HE INTENDED
HEARING.I'

OFFER OF A 30 YEAR CAP. He
meet tonight

TO PUT ON AT
to show us the
TEE DETENTION

c. ETHIBIT C: Movant PETTERS offers the January

Jon liopeman regarding his December

5.

30, 2009,

2008[0,'lmlonArolHtt from Movantr s attorney



- CONFERENCE IIITE TOlt PETTERS. The I'MEMORANDIII{ii srares on page 2, rhe 1as!

p.ar?.graph::

"I also INFORIt"D I4. PETTERS_in .our_meeting_ tha_!. _WE** HAD RECEIVED NO PLEA qFFER_IROU THE GOIERNHENT, despite
the fact that some weeks ago, after our November proffer,
JOHN UARTI TOIJ UE TEAT HE }IOIIIJ BE I{AKING AN OFFER.

d. HTHIBIT D: Movant PETTERS offers the January 30, 2OO9,

thml0nAlfOuUt'from Movantts attorney Jon Hopeman regarding his December 17, 2008 -

UEETING IIITE JOm[ I{ARTI (Assistant U.S. Attorney). The "MEMORANDIJM" staLes:

"I asked Mr. Marti whether there was anything wrong with
Mr. Pettersr proffer delivered in LATE NOVEIIBER. He stated
that there was nothing wrong ,itn tn-E-pro-Ef"r, it was just
that the government already had all of the information Mr.
Petters could provide."

"I told Mr. M.arti I wanted an offer from the government.
HE STATEp -I_UAq 

THE OEm W4S A 30 ru W, ffi
GTIIDELINES CALCIII,ATIONS TO REUAIN OPEN.''

"I told Mr. MarEi that as a matter of personal pride, I
DID NOT BELIEVE THAT I COIIID ADVISE I{R. PETTERS TO PLEAI)
GUILTY TO A 30 YEAR CAP. I stated that this suggested that
30 YEARS r/as an appropriate sentence. I told him that my
professional integrity would not al1ow me to do this."

11. Please note that the December 17, 2008 meeting between Attorney

Hopeman and John Marti was ONLY OFFERING TEE SAUE overview of the October 5,

2009 TELEPEONE CONFERENCE BETIIIEEN EOPEMAN AND MARTI. See, F.XHIBIT A:

a. 30 year cap.;

b. Leaving the amount of loss open;

*** c. or stipulating to the amount of loss; and

d. No offer of a 5K.

PETIERSIS ATTORNEY FAILED TO PUT TEE ASOVE ''PLEA AGREEUENT IN I{RITING'' OR

ttoN Trn RECoRD":

12. The Eleventh Circuit held that trial counselrs failure to

MEI,IORIALIZE ALLEGil SENTENCE REDUCTION, ei-ther by letter, affidavit or otherwise
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based on counselts representat.ion to defendant that judge had agreed to reduce

defendantrs sentence AEIER PLEA, CONSTITUTED II{EFFECTM ASSISTANCE OF COIINSEL.

See, BETANCOURT vs. WILLIS, 814 F.2d 1546 (Ilth Cir. 1987);

i3. This Circuit, the Eighth Circuit Court of Appeals, addressed

IhE 1SSUE Of FAILTIRE TO PUT ''AGREBGNT IN f,IRITINGII. ThE COUrt StATCd thAt triAl

counselrs failure to put an ORAL AGREEMEM that two (2) polygraph tests that

defendant passed \^rere to be admitted into evidence constituted INEFFECTM ASSISTAIICE

OE COIINSEL. Thus, trial counselrs failure to put "AGREmGNT IN WRITING" or on

the record in the presence of the judge. See, HOUSTON vs. IQCKIIAB!, 982 F.zd 1246

(Bth Cir. 1993).

** L4. Movant PETTERS attorney Jon Hopeman was ineffective for not

placing the OCTOBER 5, 2008 ORAL PLEA AGREEMENT IN IifRITING AIID PRESENTING IT TO

uovAlIT PETTERS AND REQIIESTTNG U.S. ASSTSTAIIT ATTORNHT UARTI TO PLACE TI{E "Pr,EA

AGREEMENT'' IN $RITING.

15. WITHEOLDING INFORI{ATION: Attorney Jon Hopeman withheld the

oral plea offer by U.S. Assistant Attorney Marti on October 5, 2008. Attorney

I{opemanrs own December 10, 2008 "ffi{ORANDU[.1" as to his Conference with Movant

PETTERS proves same. "I also informed Mr. Petters in our meeti-ng that I{E EAD

RECEIVED NO PLEA OFFER FROU THE GOVERNUENT, ..'' See, FXHIBIT C. PLEASE NOTE:

OVER 6O-DAYS PASSED FROU TEE ORAL PI,EA AGREE}TENT OFFER IIITTIL THE DECEMBER 10, 2OO8

UEETING IIEEN PETIERS ATTORNET STATD NO PLEA OFFERS I{AS OFFERED. See, U.S. vs.

SANDERSON, 595 E.2d l02l (5th Cir. L979) (Trial counselrs HISREPRESENTATION OF

OF UATERIAL EACTS, I{ITHEOIDING INFOR!,IATION, and exerted pressure on defendant to

induce a guilty plea, constitutes ineffecEive assistance and requires an evidentiary

hearing to resolve clairn)

16. The above clearly proves that this Court statement on page six

(6) IS NOT CORRECT:

ttMoreover, the
I{AS A 3O-YEAR SENTENCING CAP. There r^7as no discussion of

would plead guilty, no

ONLY ITERM' OE TM SO-CALLED 'OTEER'

which Petters

7.

the charges to



discussion of the factual basis for such a guilty
plea, and no discussj-on of the AUOIINT OF RESTITIIIION
to be ordered or which of Petteffi
subject to forfeiture - often contentious subjects
in fraud cases." (emphasis added)

U.S. Assistant Attorney Marti!s and Movant PETTERS attorney Jon Hopemants telephone

meeting on October 5, 2!_0-8 TISTED Tm "TERU OF Tm OF{84"t 30 years cap, leaving

auount of loss open, or stipulating to the amount of loss, and uo offer of 5K.

See, F-Xs1311 A.

THE COURT STATED: ''TEE ATLEGED IOEFERI WAS CO}IUTINICATED TO PETTERS" - SCE, Page 9.

17. Pages 9, 10,11, 12,13, 14, and 15, the Court states "Even if

the Governmentts proposal of a 30-year sent.encing cap constituted a tformal plea

offerrr the evidence conclusively establishes that counsel repeatedly informed

Petters c'f the Governmentrs proposal.rr See, Page 9.

18. Page 10, this Court states: See, ETHIBIT E.

'rMost compelling are the consistent, forceful assertions
of ALL OF PETTERTS ATTORTIEYS TEAT_IEEY REPEAIEDLY COUI{UNTCATEp
THE PROPOSED 3O_YEAR CAP TO EIU:

"BETITEEN OCTOBER AND DECEI{BER 2008, even rhougt Mr. Perrers
, S brought Mi. Petters
to the U.S. Attorney's Office NUI$EOUS TIUE_S for meetings
IIITE UY PARTNER ERIC BIENSCHE AND UE [Jon Eopeman] I
REPEATMLY DISCUSSED THE GOVERNMENT'S PROPOSED 3O_YEAR CAP
OF IUPRISON}MNT WITE IM. PETTERS DURING TEESE MEETINGS.
(Hopeman Decl. (Doc. No. 591-1)"

"ON OCTOBEB- 27, 2008, I met with Mr. Petters and Mr. Riensche,
in a private meeting at the U.S. Attorneyrs Office ...I{E
DISCUSSED THE GOVERNUENTIS PROPOSAL OT A 3O-YEAR CAP WITH lffi..

Movant PETTERS attorneyrs lied to this court. F.THIBIT C, Page 2 "I also informed

I{r. Petters in our ueeting that we had received NO PLEA OFFER FRO}i THE GOVERNMENT,T'

The above statement occurred at the DECEMBER 10. 2008 conference with Tom Petters

and his Attorney Jon Hopenan at the U.S. Attorneyrs office.

THE COURT STATED: ''PETTERS I{OTIIJ NOT EAVE ACCEPTEDTI -

8.

See, Page 15.



t9.

PETTERS would not

Pages 15, L6,17, and 18, the court expounds as to why Movant

have accepted the plea offer. Page 15 states:

"Even assuming ARGIIENDO the proposed 3O-year sentencing
cap had been a rformal plea offert AND that it was not
communicated, Petters still WOIIIJ flm nS ENTITLED TO
RELIEF. And this is becaus" """
""a.r 

plnfCff,aNO, as he has FAILED TO rDEMONSfnaff e
REASOMBLE PROBABILITY [he] I{OIIID HAVE ACCEPTED THE
.... oEFERT AND PLEADED GUrLty. FRYE, i32 S.Cr. ar
1409. Indeed, this final tl"gt of PETTERSTs argument
is perhaps the most problematic for him, because he
has REPEATEDLY ATTEMPTED TO AVOil) OIINERSEIP OF THE
I,IASSIYE FRAIID m SPEAREEADED." (emphasis added)

This court further states on Page 16:20.

ttBefore the Court
DEFENDAI{T, it must

may accepr a GUILTT PLEA FROII A
find there exists a factual basis

that would have fRED PETTERS TO ACKNOIILEDGE TEAT
HE ACTED IIITE INTENT TO DEFMIID AND OR CONSPIRED IIITE
OTHERS To DO SO.

TEIS IS NOT TRIIE! ! !

PLEA BARGAINING SYSTEM:

2I. Under Rule 11(a)(1) of Federal Rules of Criminal Procedure,

a defendant may plead not guilty, guilty or NOLO CONTENDERE. By pleading guilty,

a defendant admits all elements of the charged cri-me. See, U.S. vs. BROCE,4BB

u.s. 563, 570 (1988). By PLEADTNG "NOLO CONTENDERE", A DETENDANT DOES NOT ADltrT

GUILT TO THE CHARGED OFFENSE, but the plea has the same effect at sentencing as

a guilty plea. See, HUDSON vs. U.S., 272 U.S. 45L, 457 (L926) (NOLO CONTENDERE

plea authorizes court to sentence defendant as if guilty);

189 F.3d 52, 68 (lst Cir. 1999).

OLSEN vs. CORREIRO,

))

charged offense or

(1) the government

If a defendant pleads guilty or NOLO CONTENDERE to either a

a lesser or related offense, the prosecutor may agree that:

will not bring, or will move to dismiss, other charges; see,

Fed. R. Crim. P. 11(c)(1)(A) (2) the government will agree that a specific sentence

for the plea. See, Fed. R. Crim. P. 11(b)(3). Here,
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or a sentencing range is the appropriate disposition of the case; see, FED. R.

CRIM. P. 11(c)(1)(C) or (3) the government will recommend, or agree not to

oppose, the defendant's request that a particular sentence or a sentencing range

is appropriate. See, Fed. R. Crirn. P. 11(c)(1)(B).

23. The above overview of the "PLEA BARGAINING SYSTEM" in paragraphs

2l and 22 c1-earJ.y proves that Movant PETTERS WOIIIJ NOT EAVE BEEN REQIIIRED TO

ACKNOIILMGE HE INTENDED TO DEFRAUD AND/OR CONSPIRE IIITE OTHERS TO DO SO, AS PER

Fed. R. Crim. P. 11(b)(3), as this court stated on Page 16. See, Paragraph 20.

24. The question for this court deals with the showing of prejudice

that is required by the Sixth Amendment and ST_RIQKLAND vs. WASH{NG$, 466 U.S.

668 (1984) to establish ineffective assistance of counsel. Movant believes the

questi-on is "WHETHER A FINDING OF PREJUDICE CAN BE BASED SOLELY ON MOVANT PETTERS

ALLEGED SELF-SERVING CLAIM THAT HE WOULD HAVE ACCEPTED A PLEA OFFER BUT FOR

COUNSEL'S DEFICIENT PERFORMANCE." JailHouse Lawyer Lambros believes this is the

question this Court is asking. The Supreme Court stated in LAFLE3 that the si-mple

facr of a higher senrence after trial is sufficient to PBIONS-TRATE PREJUpIC_E. See,

LAFLER, 132 S. Ct. at 1387 ("lPlrejudice can be shornrn if loss of plea opportunity

led to a trial resulting in a conviction of more serious charges or the imposi-tion

of a more severe sentence.r')

25. Movant PETTERS had legitimate reasons

his innocence and plead NOLO CONTENDERE in this action.

request the government to pursue a plea offer so Movant

to plead "NOLO CONTENDERE" and/or explain to Hovant the

"PLEA BARGAINING SYSTE}I", as outlined i-n paragraphs 21

to continue to maintain

Movant's attorney did not

PETTERS would be allowed

rules governing the

and 22.

26. Movanr PETTERS WOIIIJ OF ACCEPTED TEE GOVERNMENTS PIEA!

DISCUSSION OF ABOVE BY JAILEOUSE I.A}IYER I-AMBROS:

LAFLER v. C0OPER, 132 S. Ct.

10.

27. In 1376 (2012) and MISSOURI vs.



FBIE, r32

to cover

The Court

PROCESS.

s. cr. 1399 (2012), rhe Supreme Courr exrended rhe holding in qTRICSLAIIP

i-neffective assistance by defense counsel in the plea-bargai-ning PHASE.

stated "defense counsel have responsibilities in the plea bargainl-ng

responsibilities that must be met to render the adequate assistance of

counsel that the Sixth Amendment requires." FRYE, aE 1407. (emphasis added)

28. The Court also stated, "claims cf ineffective assistance of

counsel in the plea-bargaining context are governed by the two-part test set forth

in STRICKLAND". FRYE, at L4O5. It then held as a general rule, defense counsel

has a duty to communicate formal offers from the prosecution to accept a plea on

TERI,[S AND CONDITIONS TEAT UAY BE FAVORABLE TO THE ACCUSED. FRYE, at 1408.

29. [lowever, while the Court could have limited itself to this

narrow conclusion - that not communicating a tormal plea-bargaining otter with

an expiration ciate was ineffective assistance - the Court EXITICITLY IIENT_FARTHER

THAN TEIS. Writing for the majority, Justi-ce Kennedy stated that in order for the

benefits of a plea agreement to be realized, "criminal defendants requi.re effective

counsel DIIRING PI,EA NECOTIATIONS. Anything less might deny a defendant effective

representation by counsel at the only stage when legal aid and advice would help

him." FRYE, at 1407-08. Because "Ii]n today's criminal justice system .... the

NEGOTIATION OT A PI,EA BARGAIN ... IS AI.}IOST ALIIAYS TEE CRITICAL POINT FOR THE

DEtrENDANT." EIIE, at L4Ol (emphasis added) The Court reasoned that the "INQUIRY"

in this case v/as "80[I TO DE]'INE TEE DUTY AND RESPONSIBILITY OF THE DEEENSE COUSEL

IN TEE PLEA BARGAIN PROCESS." FRYE, at 1408 (emphasis added)

30. Justi-ce Kennedy acknowledged that "this is a difticult question,"

because "Ltlhe art

advocacy" F,EYE, at

substantial degree

of negotiation is at least as nuanced as the art ot trial

1408 and that "Lblargaining is, by i-ts nature, def i-ned to a

by personal style." FRYE, at 1408. Therefore, the Sixth

Amendment applies to MGOTIATION STAGE OF PLEA BARGAINS. NOT JUST THE COUUUNICATION

OF OFFERS TO THE DEFENDANT.

It.



31. Justice Scalia, writing for the dissent, explicitly acknowledges

the new step the Court has taken. He states that "counsel's plea -BARGAINING

SKILLS .... must now meet a constitutional minimumr" and calls this the "con-

stitutionalization ot the

[Ie worries, however, that

since "IT WILL NOT BE SO

.t'RYE, aE L4L3

plea-bargaining PROCESS. FRYE, at I413 (emphasi-s added)

these new constitutional standards wiII be hard to detine,

CLEAR THAT COIINSEL'S PLEA-BARGAINING SKILLS ...ARE ADEqUATE."

32. Justice Kennedy shares Justice Scaljats concern as well. Kennedy

worries thattrIt]he alternati-ve courses and tactics in negotiation are so individual

that it may .... [not be] practicable to try to define detailed standards for

the proper discharge of defense counselfs participation in the process.rt FRYE, at

1408.

33. The Court states that the FRYE case does not present Ehe ttnecessity

or o@ duties of defenss co ts," FRYE

at 1408. to fully vindicate the right of effective counsel in plea-bargai-ning,

theqe stanlafds_ wi.L1 have to be deterrnined by tl]e lower courts, on a case-by-case

basis. (emphasis added)

CERTIFICATE OF APPEATABILITY:

34. Page 20 ar.d 2L: This Court stated thaLt Movant PETTERS claims

fail and to appeal a final order in a proceeding under 52255, a defendant must

obrain a Cerrificare of Appealabiliry. 28 U.S.C. $2253(e) (1) (s). "...., rhe

Movant must show that the issues are rdebatable among reasonable juristsrr that

different courts rcould resolve the issues differently,r or that the issues

otherwi.se tdeserve further proceedings. I COX vs. NORRIS, 133 F.3d 565 , 569

(8th Cir. 1997)." The court denied Movanr a CERTTFICATE oF AppEALABILITy.

3s. Movant believes the above facts and law clearly proves that the

issues are ttdebatable amoung reasonable jurists.rr In fact, th-e above "DISCUSSION

t2-



BY JAILHOUSE LAWYER LAMBROS" that offers many meaningful quotes from the Supreme

Court in MISSOURI vs. FRYE clearly states that rtcounselrs plea bargaining skills

... must now meet a constituti-onal minimumtr and that the Justice Scalia worri-es

that the new constitutional standards will be hard to define. Justice Kennedy

finally states that the FRYE case DOES NOT PRESENT th" "r"""""ity or o""r"i*

to ." FRYE, at 1408.

36. Movant requests that this Court issue a CERTIFICATE OF APPEAL-

ABILITY in this action, if this court does not vacate Movantrs sentence, thus

allowing the Eighth Circuit to evaluate the i-ssues differently, as the issues

deserve further proceeding.

37. Plea bargaining is more of_.an art than a science; there is

no rtone qayrr to c_u! the perfect dea1.

CONCLUSION:

38.

December 5,

39.

Rule 59(e)

40.

For all the foregoing reasons,

20L3, ''MEMORANDI]M OPINION AND ORDERI'

Movant PETTERS believes this Courtrs

resulted in clear legal error.

Movant request relief pursuanr to his 28 U.S.C. 52255. This

a11ows this Court jurisdictj-on.

Movant respectfully requests this Court to alter and amend it

''MEMOMNDIT,I oPINION AND ORDERI'.

4t.

the foregoing is

I THOMAS JOSEPH

true and correct

PETTERS, declare under penalty of perjury that

pursuanE to 28 U.S.C. S1746.

HTECIIIED ON: r 28, 2OL3
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