
TEBRUARY 26, 2OI3

John Gregory LaBbros
Ree. No, 00436-124
U. S, Penltentlary l-eavenworth
P.0. Box 1000
LeavenworEh, Kansas 66048-1000

CI,ERK OT Tf,E COURT

U.S. District Court
500 State Ave.
Kansas C1!yr Kansas 66101
T eL. (913) 73s-22oo

U.S. CERTIFIED UAIL }IO.
7008-1830-0004-2646-85 15

IE: IITING Or WR]T OI EABEAS COR?US anil/or WRIT OF AIID1TA QIIEREI,A

Dear Clerk:

Atrached for FILII{G is copy of my:

1. ?ETITION FOR WRIT 0F HABEAS COR?US BY A PERSON IN FEDERAL CUSToDY - Tille 28
U. S. C. S2241; and/or

I4'R]T OI AUDITA QUERNLA - UNDER TEE "AL], WRITS ACTI" - TitlE 28 U.S.C. 5165I,
U.S. vs. MoRGAN, 14 S.ct. 247, 249-253 & FN. 4 (1954); USA vs, SILVA, 423 FED.
APPX, 809, & FN. 2 (toth Cir. 2011), Citins - U.S. vs. MILLER, 599 F.3d 484,
487-488 (5Eh Cir. 2010) (Collectine Cases). DATm: EEBRUARY 26, 2013.

2. INDEX AND EmIBIT FOR AIOVE HRIT. - Exhibits A thru K. DATm: February 26, 2Ol3-

PLEASE [OTE: The above exhibits are eached stapled iDdlvidually atrd labelednmtllT A"-, etc. oD the flrst page of each EmIBIT.

As per. your telephone conversation with an associate
as soon as l receive confirnalion of yo11r receipt of
fee via credit card,

I have attached a copy of the flrst page of Ehe above
file and docket nurober sane and re.urn for my fi1e.

of mine, he !ri1L telephone you
thls nailing and pay the $5,00

writ and request that you

Thank you for your assistance in thls most lmporlant nalter.

fEBRUARY 261 2013, from the U.S. Penitentiary Leavenworth I4AILRoOMT
of the Court, as addressed above.

-4 -,2

CERTIFICAIE OF SERVICE

I J011N GREGoRY LAMBRoS certify .hat I nailed a copy of the above-entitled ir,rlts/
notions lrithin a stamped envelop with correc! postage to the following parties on

Gregory Lambros, Pro Se

Gregory Lambros, Pro Se



JOEII GREGORY I,AXBROS, PTo Se
Reg. tro. 00436-124
U- S. Petrttetrtlary Leavetrrorth
?.O. Box IO0O
LeaveDvorth, KaDsas 66048-1000 USA

I'I{IAED STAYES DISTRICT COIIRf

FOR TEE DISTRTCf, OT XANSAS

JOM{ GREGORY I,AUBROS, * cAsE NI]i{BER:

CIVIL DOCKET NI'XBER:

5: 13-cv-03034-RDR

PeEitioner,

vs. * USA, Doctet No. 12-2421'

cr,AIrDE MArE, warden for u.s. * u's' court of Appeals for
PeLitentiary LeaveDrorth, the Elghth Circuit (2012).

* RELf,IED CA]SE: JOET GREGORY I,AUBROS vs.

AITfNAVIT FORU
Respoodent.

PSrI]'TON FOT }IRIT OF EABEAS COR?US 3Y A ?ERSON IN FEDBRAL CUSMDY -
TrTLB 28 U.S.C. t2241;

AtrD/OR

WRIU OI AUDTTA OIIERELA - I'NDER ISg ''AI,L }iRIUS ACf., - TIILE 28

U.s.c. $1651(a), U.S. vs. I()BGAN, 74 s. ct. 247,249-253 & Ftr.4 (1954)i

0SAvs. SlLvA,423 Fm. APPx. 809, 6 Fn. 2 (toth Cir. 2OII), crtrng -
u.s. vs. II-LER, 599 F.3d 484, 487-488 (5th clr. 2010) (co11ecriry cases).

COMES NOW lhe Petitioner (herelnafter MoVANI), JOIiN GREGoRY I-A}4BROS, and

hereby noves this Honorable Court for leave to f1le a ri?ETfTfoN IoR LRIT oI HABEAS

coRPUSriard/or "I,IRfT 0I ALDITA QUERnI-Air, by a prlsoner ln federal custody.

Thls otlon 1s brought due to lhe U.S. Suprene Courars rullogs that

strengthens rights to counsel durlng plea bargaining. On March 2I, 2012, the U.S.

Suprene Court handed dor^,n lwo (2) decisions lhat expanded the opportunilies for

I.
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defendants to over:turn their convicrions on the basis of ?OST-CONVICTION CLAIXS

that their atlorneys did an unreasonably poor job durlng plea negoriations.

Defendan.s who can show rhat their attorneyrs failed ro conmunicare plea offers

or falled to give them conpetent counsel regarding a plea offer can get a loner

sentence or have the prosecutor re-extend the plea offer, even if rhe defendanrs

received a fair trial after they rejected the offer, lhe courr nEkes c1ear. See,

MISSoURI vs. ERYE, 132 S.Ct. I399i IA2 L.Ed. 2d 379 (March 21, 2012) and LAFLER vs.

CooPER, 132 S.Ct. 1376; 182 l,.Ed. 2d 398 (March 2r,2012). MISSOURT and T,AFLER

announced a type of Sixth Amendnent violation rhat was previously unavailable, and

requires RETROACTM AP?LICATION m CASIS ON COIJ.ATERAL RElrIErr-

1. T]UELINESS OF TEIS UOTTON

1. Movant Lambros argues rhat rhe Supreme Court recogrized a ner,r

right in deciding MISSoURf and IAELER, and seeks retief pursuant to same. Title
28 U.S.C. 52255(f)(3) states lhat the one year limitations perlod besins on,'the

date on uhich the right asserted was 1nlria1ly recognized by rhe Supreme Courr,,'

The Supreme Court has clarified rhat the sratute mears what it says and reiecrs

the argunent that S2255(f)(3)rs linirations period should siai! \,rhen.he righr

asserted is made

The Unlled States

r:etroaclive. DO'D vs. U.S., 545 U.S. 353, 162 L.Ed, 2d

Supreme Court decided MISSOURI and LAFLER on March 21,

343 (2005)

2012-

Therelore, th:s mot:on ic timely.

2. Title 28 U.S.C, $2255 is "INAIEQUATE Ati-D/OR INEFIECTIVE". See,

USA vs. GUERRER0, 415 FED. APPX. 858, 859 (10th Cir. 2011). on or about June 8,

2012, Movant LMBRoS filed a ,,MoTToN FoR LEAVE TO FILE SECOND oR SUCCESSTVE MOTTON

To VACATE, SET ASIDE oR C0RRICT SENTENCE UNDER 28 U.S.C. S2255(f)(3) and S2255(h)(2)

BY A PRISONER IN FEDERAI, CUSTODY AND MEMORANDIIU IOR FACT AND ].AW ]N SUPPORT OT

SAMErr. Movant Lanbros requested rhe sane issues raised within rhis motion. See,

JOHN GREGORY LAMBRoS vs, USA, Na. 12-2427, U.S. Court of Appeals for rhe Eighth

2.



Circuit (2012). See, EXtrIBIT B. Movant Lanbros requests this Courr !o incorporare

all filing fron hls "SECoND 0R SUCCESSIVE $2255" in rhis acrion, as all pleadings,

U. S. Government responses

EruIBITS B IERU I. See,

EPISCoPAL IIOSP., 355 F.3d

and Eighth Circuit oRDERS and JUDGMENTS are artached as

Fed. R. Civ. P. 10(c), U,S. ex re1 RILEY vs. ST. LLXEi S

370, 375 (5th Cir. 2004).

the Eighth Circuits ORnER io U.S, vs. LMBRoS, 55 L3d

3. JIILY 23, 20l2r The Il.S. Attorney for the State of Minnesota

responded, as direc.ed by the Eighth Circuit, to Movart Lanbrosr "SECOND OR

SUCCESSIVE S2255", statins:
IAccordingly, this Court should deny Lambrosr requesE
for leave to file a second or successive habeas corpus
notlon because he cannot make a prina facie showing that
FRYE and LAFLER constitute "a new rule of constitutional
1aw, maae retroactive to cases on collareral revlew by
the Supteme Court, that \,/as previously unavailable.'r

CONCI,USTON

See, EruIBIT C.

To deter hundreds of sinoilar applicants from burdenlng this
Cour:E with nunerous successive S2255 appllcations based on
FRYE and LAFLER, and to avoid the need for the covernment to
brief and this Corrt to consider the same issue repeatedly,
the United States respectfully r:equests that this Corrt
dismiss thls successive S2255 appLicatlon in a PRECEDENTIAL
oPI}IIOI{. For all the foregoing reasons, the United States
respectfully requests that this Court lssue a PRBCEDEITTIAL
OPIflTOt{ oen}ing Lambrosi app'l 'catlon ro ril" a se.ona o"
successive $2255 rootion." (enphasis added)

(?age 10 of response)

4. AUGIIST 13, 2ol2r MovanE Lambros responded to the July 23, 2012,

RISPONSE by the U.S. Attor:ney. Movanr Lambros clearly denles the aLlegations of

the U,S, Atlorney that he does not meel the crileria for filing a successive 52255.

Movant again informs the U.S. Attorney and the Eighth Circuit that IRYE alrd LAFLER

expanded the opportunities for defendants to over.urn their convictions on the basis

of POST-COtrVfCTIOtr CLAn'lS Ehat their attorneys did an unreasonably poor job during

plea negotiatioEs, Movant Lambros only has ro show that his artorney failed to

communlcate plea offers OR IAILm TO GM Cm{PETENT COIII{SEL REGAXI}ING A PLEA OFFER.

Movana proved this due to

698 (8th Cir. 1995), which VACATM UOVA}ITi S 'BANDATORY LITE SENTEI{CE IIITEOUT ?ABO1;8"

3.



INDICT{Erff. Both ?lEA PROPOSALS by the U,S, Governoent - NoveDber 16, 1992 ar.A

BECAUSE TgE SENTEIICE I{AS trol LEGAL AT TEE TII,IE OI Tf,E CRIT{E CEARGM I{ITtrIN TEE

Decenber I0, 1992 - cleatly slated that the only sentence Movant Lanbros could

receive for Count One (1) (,as a UAI{DAmRY TERX OR I}'PRfSO}IUENT OF LIFE IIITEOm

PAROE. Movant l,anbros also informed the Eight Circuit that:

A. AN ILI,EGA]- SEITTEI{CE COIISTIflTTES 'lA ISCAXRIAGE OT JUSTICE''

and nay be appealed despite lhe exislence of an otherFise valid

waiver. See, U,S, vs. ANDIS, 333 F.3d 886, 890 - 893 (BEh Cir.

2003)(en banc). ("a sentence is i11esal when

by 1aw..." Id. at 892,)

is lhe fac. that Movant Lambros qualifies for

BAYTESS vs. USA, t4 F.3d 410 (8th Cir. 1993):

it is not authorized

Also of interest

EXCEPTION. See,

"Bayless \,ras sentenced under the wrong statute. See,
JONES vs. ARKANSAS, 929 F.Zd, 375, 381 (8rh Clr. 1991)
(app1y ine proc edural def auLt I s AcTtrAL rNIocH{cE ExcEPTrol{
TO DEFENDANT SENTEIICEI) I]NDER AT INAP?IICABLE STATTTE).I'
(emphasis added)

The SAYLESS case is exactly like Movant Lambrosr, as fThe district corrt fourd

BAYLESS'S partlclpation in the conspiracy ended in September 1986, before S841(b)

(1)(B) was amended. Because the sentenclng court had erroneously believed i. could

rhe rrAcruAr- rNl{ocEl{cErr

not sentence BAYLESS to a parolable teno, the dlslrlc! court granted BAYLESSTS

52255 morion in part." Id. at 410.

See, EXHIB1T D.

696 F.3.r 889, 899-900, ana FN. 3 & 4 (9th cir. Septeuber 2A, 2Or2) |

5. OCmBER 17, 2OI2r Movant Lanbros filed a a supplenental moEion

to inform the Elghth Clrcuit of a nei{ relevant published holding by the U.S. Court

of Appeals for Ehe Ninth Circuit that applied IAFLER vs. CoOPER alld MISSoURI vs.

FRYE, REIROACTMLY. See, TYRONE W. MILES vs. MICHAEL MARTEL, flAXDtsI, No. 10-15633,

"This case fits squarely belween LAELER and IRYE. As in
LAFLIR, a habeas ca"e sub ect Lo ,reDPA tit" ttris or., 'tre
favorable plea offer was reported to Ehe clielrt but, on
advice of counsel, was rejected.i IAFLER, 132 s.Cr, at

4.



1383. (Foohote 3) And like IRYE, 'after .he lpleal offer
Lapsed lhe defendant sti11 pleaded guilty, but on nor:e
severe terns.' Id. (Footnore 4)"

"In LAFIER, the Court held that STRICKI-AM is appropriaterclearly eslablished federal law' to apply Lo claims of
ineffeclive assistance of counsel in plea bargaining, even
nhen the claim relates to a foregone plea. See, LAII-ER,
I32 S.Ct. a. 1384. BY APPLYI}IG Tf,IS f,O )ING II{ I,AFLER, A
EABEAS PETITION SIIBJECT TO AEDPA, TEE COURT Nf,CBSSARILY I}IPLIED

See, EXEIBIT E.

6. OCmBER 24, 2012. The U.S. Court of Appeals for the Eighth

Circuit filed "JLDGMINT" in rhis acrion and stated:

iThe petition for authorization to file a successive habeas
appLication in the distrlcl conrr is Dgmm. Mandate sha11
issue forthwith,r'

See, EEIBIT F.

TtrAT TEIS f,O )ItrG AP?LIES TO EABEAS PETITIOI{ERS TJEOSE CA"SES ARE
aI-READY FINAL ON prREcr REVrE;w; i.e. qAr @ Eq!S4S 4rr!!Eq
RETR0ACTMLY. ...." (enphasis added)

See, MILES vs. LIARTEL, 696 at 899-900, and looEnote 3.

Movant Lanbros clearly stated in paragraph 2 of his October 17, 2012

motion, rrMovant Lanbros has nade a "PBIUA FACIE SEOIIING IEAT IRYE aDd ],AFLERi|

IS RETROACTM !o habeas corpus Dotions subject to the AEDPA ....rr

7, NOVIUBER 5, 2012: Movant filed t!t'o (2) motions Inith the

U.S. Co11rt of Appeals for the Eighth Circuit:

a. MOTION FOR RECUSAL OF CIRCUIT COURT JI]DGE },IURPHY ...;

b. PETITION FOR RE]IIARING WITI{ SUGGESTION IOR REHEARINC

EN BANC.

To suEnarize each of the above motion briefly - Circuit Court Judge Diana Murphy

who was one to the three judges on rhe ocrober 24, 2012 "JUDGMENT", was the

District Court Judse that ORIGINALLY CONDUCTED mE TRIAL AND SENTENCING OI I{OVANT

LAHBROS Il{ TtrIS ACTION. See, USA vs. LAMBRoS, 65 E.3d 698 (8th Clr. 1995). As Eo

Movan. Lambrosr reqrest for a REf,EARINC, Movant Lambros clearly pointed o11r tha!

5. (^.
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c. Made a PRII{A FACIE SEO}IING, as per the requirements of

Title 28 U.S.C. $2244(b)(3)(C), by offerlns MIIES vs, I4ARTEL,

696 I.3d 889, 899-900, and Footnotes 3 6 4 (9th Cir. Seprenber

28, 2012), lhat rRYE a l LAFLER ARE RETROACTM. See, IN RE MoRRIS,

32A r.3d 739 (5th Cir, 2003) -

"The EifEh Circuit stated ihar in the conEex! of detemlniEg whelher to grant ar

applicatlon for permission lo file SUCCESSM PETITION I'OR IIRIT OI EABEAS COBPUS

PIIRSUAm To ?q q.s.C. $ 2244(b)(3)(c), Court of Appeals views definition of PRI{A

rACIE SEOLING as simply sufficient shol|,ing of possible nerit to warrant ful1er

exploratior by dlstrlct court; 1f il1 11ehl of documents submitted r^,ith applicatlon

it appears reasonably 11ke1y that appllcation satisfies stringent requireEent for

filing of lEqqND OR SUCCESSM PETITIOiI, court of appeals shal1 grant rhe application,"

SECOND OR SUCCESSM MOTIoNS, the court of appeals should use 52244 standard and

thus insist only on prina facie shorring of motionrs adequacy, i.e,, sufficient showing

of possible merit to warranl fu11er exploration by dlslrlct court.)

d. EIGET CIRCUIT DID I{OT UA(E IINDINGS OF IACT AND STATE ITS

CONCLUSIONS O? I"At{: As stated above and proved in the Eighth

Circuirs 0ctober 24, 2012, "JIDGMINT", rhe court only states thaE

Movant Lanbrosr petition to "fi1e a successive habeas appllcation

..... is DE[Im." Therefore, the Corrt did not offer any reasons

for lhe DENIAL of Movantrs motion- TETS TS Tl{ CONELTCT IIfTE OTEER

Also see, BENNETT vs. USA, I19 F.3d 468 (7 rh Cir. 1997)(For permission to f11e

CIRCUIT COURTS. See, TUCKER vs. IIOIIARD, L71 l,2d 494 (7lh Cir, 1949)

(In vieu of 28 IJSC 52244, it is nore inportant rhan ever before

that cour! in hearing habeas corpus matter I{AKE fItrDINGS OF IACT

AND STATE ITS COtrCLUSIONS OF LAW so that another judge or court

ltav

Also

knou definitely what grounds for relief have been considered.)

see, TATEM vs, USA, 275 F.2d 894 (DC Cir, 1960) (Imperative

denlal elther of leave to file.etition for a writ of habeas

6-



corpus, or the DENIAL OI mIT ITSBLF, 3E ACCOUPANIEX) By AN

EX?RBSSTON OF REASONS FOR DENTAL ElrElR By rl{FoaI.{AL l.lEx.{oMI{DII}r,

statute staaes:

"Unless the notion and rhe files and records of the case
conclusively show that the prisoner is entitled to no relief,
lhe court shall cause I{OTICE TEEREOI m BE SERVED IIPON TEE
tNITtD STATES AT'IORNEY, gra-L a p"orpt h"urine rt"."orr,
DETERUIIE Tm ISSIIS AND I.{AKE rI[DIlIcS OF PACT AND CONCLOSIONS
OF LAll I{ITE RESPECT ryREm. . . . .,, (emphasis added)

Movant Lar0bros believes thaE rhe above clearly proves rhe remedy se! out in g 2255

is IMDEQUATE AND/OR II]EITECTM, as the Eighth Circult DII llOT accoropany the

denial of his SUCCESSM PETITION FOR WRIT OI HABEAS CORPUS By AII EX?RESSION OF

TEE REASONS FOR TEE DHTIAL RI IITORUAL T.IEX()RANDID{, BY RECITAI IN AN ORDER. OR

BY FINDII{GS, }ISEN OVATT CI.EARIY OITERED ''PR A FACIE EVIDMICE'' AND TEE U.S.

A:rmrNEy RxQtrESTnD A ,,?RICEDENTTAL O?rNrOl{" rRo}l Tm couRT _

BY RECITAL IN AI{ ORDER, OR BY FINDINGS. )

e. TITI-E 28 U.S.C. $2255: The second

}IOVEMBI{R

paragraph vithin rhe

1034 (8th clr. 200s)

overview of Lanbrosl

I'The U. S. respect-

fu1ly requests that this Courr dismiss rhis successive $2255 applicatlon in a

PRECMENTIAL OPII{ION. 'I

See, EXHIBIT G.

his petltion for rehearlng

no action will be raken, as

appealable and nor subj ecr

8,

9-

10.

AXHIBIT A -

9, 2012r CLerk Gans, lelter to Movant Lambros stating

received on Novenber 8, 2012 rrill not move for/rard and

second or successlve S2255 applications sha11 not be

to a n,rlt of certiorari. See, HEIBIT E.

NOVEUBER 29, 2012: "oRDER" from Eighth Circuit statine ,'The

notlon of the appe11an. for RECUSAI IS DmIIm.,, See, EmIBIT r.

II. CASE EISTORY:

Movant offers USA vs. LAMBROS, 404 I.3d

as the Eighth Circult offers an excellenr

g7-



1993 jury convicEion, direcl appeal, resenteEcing and subsequent S2255 nLorions -
uith 1ega1 cltins to cases.

11. EXf,I3II B: Movant offers this Court the "CASE HTSToRYi .onrained

A1so, the U.S. Atrorney requesred a TTPRECEDENTfAL o?tNloNrr ro no avai1.

WiEhiN MOVAI1IIS JUNE B, 2012, "MOTION TOR I,EAVE TO IIIE SECOND OR SUCCESSIVE .....

52255 ...". See, Pages 9 thru 19 (Paragraphs 15 thru 53)

III. 28 U.S.C. 52255 - ''IMDEQUATE ATD/OR INE}FECTIVE''

Movant incorporates paragraphs 2 thru 9 above and restates same.

The Elghlh Circuit Court of Appeals denied Movantrs request for

made a "PRTl,lA FACIE SHoWING" Ehar !3I! and LAILER have been applied RETROACTIVEI,Y.

12.

13.

a SECOND OR SUCCESSM $2255 without naking a findlng of fact and staling its

conclusions of 1aw, as required by 28 U.S,C, S2244(b)(l)(C) and 52255, after Movant

14.

Diana Murphy -
in this acEion

In fact, Movantrs request for the RECUSAL of Clrcuit Court Judge

the

in

District Court Judge that oversaw }lovantis trial and sentencing

1993 - l,as denied.

15. LasEly, Movantrs could not

peEition for rehearing or \rriE of cerliorari,

t6- The Tenth Circuit Courl of

circumstances suggested by courts of appeals

b.

d.

abolition of the orlglnal sentencins court;

petition the Eight

See, Paragraph 8

Appeals has stated

as renderins $2255

Cir:cuit for a

"we Eoae only a few

inadequate or in-

TEE SENTENCING COURTI S REFtrSAL TO CONSIDER, OT

inordinate delay in considering, the 52255; and the

inability of a single sentencing co11rt to grant conple.e

relief when sentences have been ixoposed by nlltiple courts.ir

609 F.3d 1070, 1073-1074 (10th Cir. 2010).See, SINES vs. WILNER,

8.
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17. Movanr Lambros suggests rhar the Eighth Clrcuit TTREFUSED m

CONSIDER'i Movant's request for a Second or: Successive 52255, due to.he above

stated facts and 1aw-

i8. Movant Lambros has eslablished that the renedy provided ir 52255

was inadequare or ineffec.ive and requests that this Court a11ow Movant to proceed

under Title 28 U.S.C. 5224I ar.d/ot WRIT OF AUDITA QUERELA in this action.

IV. ARCI]UEI{TS

N(A). UOVANT I,A}IBROS RECEIVE) INCORRECT INFOR ATIOI{ }ROU TEE

I{OVA}II PROCEEDED to TRIAL AND I{AS SENTEI{CE) TO III,EGAL SENTENCE

O? UAMATORY LITE IIITEOI,I PAROI.E TEAT }IAS VACATED DURING

DIRECT APPEAL. see, U.S. vs. LA BROS, 65 I.3d 598 (8th Cir.
1995). - ITOVATTT HAS PREVAIIID ON TEE CI,AIH OI INEITECTIVE

ASSISTAI{CE OF COUI{SEL DUE To TEE BIGETE CIRCUIT VACATI}IG EIS

ITLEGAI SENTEI{CE.

19. NOVEUBER 16, 1992: On Novenber 16, 1992, U,S. At.orney Heffelfinser

and Assistant U.S. Attorney Peterson nailed Movant Lambrosr Altorney Char:les laulknel

a copy of Ihe governrnenlls '.PHA AGRENMM AND SENTENCING GTIDELINES REC0}'HEI{DATIONS.I,

U.S. ATMRNSY ATD f,IS ATMRtrSY AS TO TtrE HAX]UU}{, UINI}IIIM

AND HA}IDAMRY TBRI.{ OT DIPRISONUENT OF LIFE I{ITEOUT PAROIJ

SENTENCES trE COIILI} RECEIVE DIIRIi1C ?IIA AGREEI,{ENT NEGOTIATIOtrS. -

that was valid until November 23, 1992. The ?LEA AGREEMENT stated .he following

facts as to Movan! Lanbrost indictmenE that contalned charges against Movant within

Counls 1, 5, 6, and 8:

a. Count One (1): Conviction carrles a UANDAmRY TERI,I OI

I}.IPRfSONMENT OF LIFE T{ITEOUT }AROI.E.

b. Counts 5, 6, and 8: Conviction carries naximum polertial

penally of LIFE I1{PRISOI{MEflT IIITEOUT ?A}OLE.

See, EruISIT B, (Paragraphs 15 rhru 23, Pages 9 thru 13. The plea agreement is
attached as an EXHIBfT to this EXHIBIT)

\0'



finger and U.S. Assistant Attorney ?elerson nailed MovaDt Lambrosr Artorney Charles

Faulkner a copy of a "REvIsm PLEA ?R0PoSAL BASm Ipot{ otrR I{IntERous PLEA cotrvER-

SATIOIIST', that was valid until December 15, 1992, The "REVISED PI-EA PRoPoSAL'i

20. DECEI.{BER 10, 19921 0n December 10, 1992, U.S. Allornev Heffel-

stated lhe follorrine facts as to Ehe minimun, naxirDum and MANDATORY sentences

Movant could receive on Cornts 1, 5, 6, and 8:

3.)

IF 21 U.S.C. S85I IS NOT III-SD BY Tf,E GOVERNUENT IE "RNVISO PIEA PBOPOSA]-.I STATES:

a. COUNT ONE (1)r II 21 IISC 585I IS fILED, the conviction

carries a UANDATORY TERU OF LIFE IUPRISOI]iENT I{IIEOIIT ?AR0LE.

b, C0UNTS 5, 6, and 8: Conviction carries statutory minimrm

of lo-years and [laxiEun penalty of LIFX lllPRISOllllEItT IIITEOm

?AROLI. ?lease Note this is if 21 USC 5851 IS fIIlD.

c. COUNT oNE (1): MaximurL lern of life withouL parole. (Uin. lo-Yr.)

d. COLI{TS 5, 6, and 8: Statutory nininuE of s-years and

maximum penalty of 4o-years !,rilhout parole.

Page 3 of U.S. RESPONSE TO DEEENDANTi S A??LICATION ... . AttachmelI:

that count. SeeJ U.S. vs. LAMBRoS, 65 I.3d 698 (8th

that under the Ex Post lacto Doctrine, the MANDATORY

llJSl d- VAUA]1D, AS I hJAS ll.lPOSED UNDER TlIt VEaSION

ETETBTT C.

21. 0n January 21, 1994, Movant Lambros was sentenced to the following

ternls of inprisonment after a jury found him gu11ty of Counts 1, 5, 6 and 8:

a. COLI{T 1: Mandatory 1lfe i,ithout parole.

b. CoIJ'llT 5: 120 nonlhs without parole,

c. COLNT 6: 120 nonths i,ithout parole.

d, COLIIT 8: 360 months withont parole.

22. SEFIEUBER 8, 1995: The U.S. Court of Appeals for Ehe Eighth

Circuit VACAm CounE one (1) "MAMAToRY LIFE WlTnoUT PARol-E'r senrence and remanded

the case for resentencing on

Cir. 1995). The Court held

L]IE W]THOI]T PAROT,E SENTENCE

10.



OF THE STATUTE NoT IN PLACE AT TitE TfME 0F TIIE CONSPIMCY. Therefore, proof that

Movanl l-ambros was given ineffective assistance of counsel, as .he Court, U.S.

Attorney and Movantrs attorney gave Movanl incorrec! advlse as to the naximun

sentence he could receive during plea bargainlng on Count One (1).

}IEAT ARE TEE CORRECT STATTITORY }'AXI}IIM AND I.fI}TIT.flN.{ SEITTENCES OVANT COU ) OF RECEIVED?

23. Iirst lt ls necessary for Movant to irform this Court as to the

exact dates Courlts 1, 5, 6 and 8 occurred so we may revisit Title 21 U.S.C. S$ 846

and 841, as those versiors dictated stalutory 1aw for sentences possible on those

dates of Movants alleged crimes:

a. Count 1: Conspiracy to dlstribute in excess of s-kllograms

of cocalne fron January 1983 thru February 1988, ln violation of

2I U,S.C.846.

b. CounE 5: InEent ao possess two (2) kilograms of cocaine on

July 8, 1987; in violatior of 21 U.S.C. $841(b)(1)(B). Maximum

penalty of 3o-years wlth iiRE?EAT oIFENDER PRoVISIoN" and 15-years

without the filed $851,

c. Count 6: lntent to possess two (2) kllograns

october 23, 1987; in violation of Title 21 U.S.C.

MaxinuE penalty of 3o-years wlth iiRE?EAT oFIENDER

15-years uilhout filed S851.

d. Count 8: IntenE to possess two (2) kllograms

Decenber 22, 1987; in violation of Title 21 U.S.C,

Maxinum penalty of 3o-years \niih TTREPEAT OFIENDER

15-years \rithout filed S851,

s841 (b) (r) (B).

PRoVISIoN" and

s 841(b) (1) (3).

PRovIsToNrrand

See, EmIBIT 3 (Please refer to Page 11, ?aragraph 20 that refers to EXHIBIT A of

that Exhibit - 2002 LexisNexus l-ar*ryers Ed., Title 21 U,S.C. Section 841, HISToRY,

ANCTLLARY LAWS and D r RLCT IVES)

lr.
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TITLE 21 U.S.C. $ 846 - DRUG C0NSPIBACY: (Cou t Orc (1) uovant I s INDIcT{Erfl)

a. FORBIDS A UANDATORY UINIUIIU SENTEI{CE-

b, ".... inprisonDent or flne or both whlch MAY NOT EXCBm Tm

Itaxltfln{ PUIIISf,UENT PRESCRIBBD mR TEE OrrE}lSE, TEE CO}IflSSIO}I

OF mICE IIAS TSE oBJECT 0I TEE ATTEUPT OR CONSPIRACY.iT (emphasis

added)

See, EruIBIT J. (USA vs. MCNEESE, 90i I.2d 585, 602-603 (7rh Cir. 1990); and copy
of Tille 21 U.S.C. S 846, SEFORE atld AmER Novenber 18, 1988)

*** 25. FIFTEEN (15) YEARS WAS l'HE }TAJTI]{UT.I SENIENCB UOVA]TT IJII{BROS COU }

OT RECEIVM ON COIINT O E (1) IF Tf,E C{VERNMEITT DID NOT FILE ''ItrTOBI.{ATION I'I{DER TITI,E

21 U.S.C. $ 85I": As stared above, rhe DeceDber 10, 1992 "PLEA AGREEMENT ...rt

fron the government clearly sEared that I'Convictlor on the COI,NT l CEARGE [corcpiracy],

however, would trigger a naximum telln of fulprisonment of life \rithout parole, A

UAI{DATORY IIXIM OI TEN (10) YEARS nITEOm PAIOLE, ...." See, EmISIT C, Attachent

3. A review USA vs. MCNEESE, 901 F.2d 585, 603 (7th Cir. 1990), clearly srares:

"If the co11rt had sentenced the defendants pur:suant to
the penally provisions applicable to 5 846, it L'ou1d have
been required uEder BIEIII,Co to EXCLUDE A I{ANDATORY HII{I}IU}{
PBMLTT, but could have imposed a sentence of "A ITBU OF

24. BEIORE NOVET{BER 18, 1988: Title 21 U.S.C. S 846 - rhe drue

consPiraey statute stated:

See, EEIBIT J.

PLease note tha! the conspiracy within USA vs. MCNEESE occurred from on or about

I{PR.ISONI,[SNT OI NOT ORE TEAI{ FIETEEII (15) YGARSI ir addition
E= il;;.-r-G;h;;G "ddilf

AUCUST 1986 TERtr APRrL 28, 1987 |

I'The affidavit repor:ted thaE kilograB-size packaging
materlals with COCAfNE RESIDITE were found in the garbage
left ourside coiiiflrilEiGce on uar:ch 31 and April
28, t987 .r

See, USA vs. MCNEESE, 901 F,2d at 589 (Background information)

\\,



26.

sentences he corld

Movant Lambros was also

recelve on Counts 5, 6,

glven incorrect information as to Ehe

and 8.

CONCLUSION:

27. Movant ]-ambrosr altorney iras ineffective durlng the plea offer,

as he did not possess an understanding of the STATUmRY LAI{ and guldelll1es about

possible sentences Movaflt ]-aEbros could receive. Movant ]-anbros i{'as prejudiced

and his Sixth AmendmeEE right to effectlve assistance of counsel r,/as violated.

Movant Lanbros respectfully requests thls court to vacate Counts 1, 5, 6, and B due

to Movantrs attorney belng ineffectlve during PI,EA BARGAINING. Movant believes

the U.S. Attoroey must re-extend Ehe plea offer to Movant.

2A- WHXIEFoRE, as per ),IISSOIJRI vs. IRYE and I-AI]-ER vs, COOPER,

IV(B). XOVArI I.AUBROS IS REqUESTING TEIS COIIBT 1.() ISSUE A
.'PRECMR{TI-AL OP fON'' APPTYING }iISSOURI V6. FRYT

AND LAFLER vs. COOPER RETROACTIVELY m SUCCESSM

OR SBCOND HABEAI; COR?US }IOTIO}IS.

29.

Supreme Court

30.

Supreme Court

MTSSoURI vs. FRY E,

revlelred same, thus the

IAFLER vs. CooPER,

vas or EABEAS CoruUS REVIEW, lrhen the

Court applied 1t X.ETRoACTIVE.

was on Ill\3EAS CORPUS REVIEW, I,her the

reviewed sane, puisuant to 28 U.S.C. 52254 and subject to lhe Anti-

Effec.ive )eath Penalty Act of 1996 (AEDPA), thus retroactive.

TEAGUE vs. I^AIE, 489 U.s. 288, 109 s.cr. 1060, 103 L.Ed.2.l 334 (1989):

the SupreEe Court laid out the

in one of its decisions should be

3l, subsequent cases,

determining when a rule announced

TEAGUE and

13.
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rule is generally appllcable only to cases that are sti11 on direcE review.i' See,

wHoRToN vs. BoCKTING, 549 U.S. 406, 416,127 S.Ct. t173, 161 L.Ed.2d 1 (2007)

(quoring GRUFITT{ vs. KENTUCKY, 479 U.S. 3\4, 107 S,C.. 708, 93 L.Ed.2d 649 (1987).

A NBII RIILB llay irappl[y] retroactively in a co1la.tera1 proceeding only if (1) the

32. If thls Court concludes Ehat the Suprefle Court has announced

applied retroactlvely in crininal cases that are already final on dlrect review.

33.

urder TEAGUE "Atr OU) nULB A?PLIES BOTE On DIXECT AND COIJ,I\TERAL RmtEL, bur a new

an OIJ RIIIJ, TEIS UOIION A?PLIES RETROACTIVELY; howevel, if the BIII,E IS NEW, this

Court Eust then conslder whether one of the two (2) exceptioos applles to nake

this motion retroactive. See, I,mORTON, 549 U.S. at 416.

rule 1s substantive or (2) the rule is a irratershed rullel of crininal proceduter

implicating the furdauental fairness and accuracy of the crlDinal proceeding.rr Id.

(quotlns SATFLE vs. PARKS, 494 U.S. 4a4, 495, 110 S.Cr. 1257, 108 r.Ed.2d 415 (1990)

(quoting ir Eurn TEAGUE vs. LANE, 489 U.S. 288, 311 (1989) (plurality opinion) (inrernal

quotations oDitted) ) .

rule and that 1t is an BTENSIOtr OI the rule in STRICKLAND vs. I,IASHINGTON, 466 U,S.

Movan! I-AMBROS argues that TEAGUE is inapplicable, because IT

IS Sn{PLY Tm A}PLICATIOtr Of AN OIJ RIIE. FRYE and COOPER do not announce a rew

668 (1984) - requirlng effective assistance of counsel -, and that lts holding

should apply rerroactively. The Supreme Courtis concfusion is FRYE and CoOPER

is OP?OSiTE TIiE HO1DING OF EVERY FEDERA]- OIRCUIT C0IIRT To EAVE ;SS ,," ,.*".

Therefore, the Supreme Court held that plea bargainine is a "CRfTICAI STAGE'i at

which the SIXTH A},IEI.DMENT CIIABTI.{TEES T]IE DEI.ENDANT TIiE RTGHT To EIIECT]!,E COT]NSEI.

The Supreme Court concluded that STRICKLAND applies to advlce regarding plea

bargainine,

IlB ETfENSION OI AN OIJ) RUI,E:

Ln highlighLing the inportance oF the right to eflective34.

14-
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defendant the right to coursel, TEE SUPR E COIrm EAS NEVER RECOGMZED A COtrSTIIII'IIONAL

PJGET TO PLEA MBGAINTNG. Jusrlee Kennedy held that the SIXTE AUENDXETT GUARAITEES

TIE RICET TO EFFECTM ASSISTAI{CE Or COUtrSEL DITRIIIG ?I,EA MRGAII{IXG. In his opinions

asslstance of colrnsel at the pLea-bargslning stage, the Supreme Court recognized

pLea bargalElrs as a TiCRITICAI STAGX" at which the SI]rtE AlrElIDl{ElIT guarantees a

h IRYE and CoO?ER, JusEice Kennedy held that the mlnimum standards set forth in

STRICKLAND vs. IrASEINGT0N, also apply to plea bargalnlng.

35. The Supreme Court did not break new ground, it simply pointed out

the errors in the lower courts that prevented them from conslderlng ireffective

assistance of coursel clains under STRICKIANO. The Suprene Court found that the

lower courtst inpermissibly renoved advice regarding plea bargaining from the

AEbit Of thE SIXTE AMEN-DMENT RIGllT TO COUNSEL.

The SupreBe Court has noted that "Ehe STRICKLAND test provides sufficient guidance

for resolviEg virtually all ineffective-assistaEce-of-counsel c1alns," and Movant

Lambros requests this Cour:t find STRIC .AND has provided such guidarce in IRYE and

coo?ER. see, wrr-r-rAMs vs. TAYroR, 529 U.S. 362, 391, 120 S.Ct. 1495, 146 L.Ed.zd

36. Movant LA],IBROS I research has not found a case thaE could shorr

how IRYE and C00?ER can be construed as a new rule not dictated by STBI!&L]!{!.

389, 416 (2000). Therefore, FRYE and COoPER applled STRICKIAND to a ner., se! of

facls without establishing a ne!, rule because, the Suprene Court nerely cited to

qOoPER apply r:etr:oactively.

professional stsndards and expectations and identifled competent counselrs duty

1n accordance thereof. Movant I-AMBROS again requests this Courr to find fRYE ard

TYLBR vs. CAI}{, 533 U.s. 656, 121 s.Ct. 247A, l5O L.Ed.2d 632 (2001):

37. 1" g!!8, the Suprene Court explained that a case is "made

retroacllve to cases on collateral revlew by the Supreme Court" for purposes of the

statutory limirations on second or successlve habeas petitions if and "on1y if this

15.
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Co11rt has held that the oe\rr rule 1s retroactlvely applicable to cases on collateral

revielr,rr Id. at 662, The TYI-ER Court explained, however, that "this Court can nake

a rrle retroaclive OVER TxE COURSE 03 11{o (2) CAsEs . . . Multiple cases can retrder

a new rule reEroactive .... if the holding in those cases NECESSAIJLY DICIATE

xETRoAcTIvIfi oF IEE l{EH RIII,E." Id. ar 555.

38. Justice Orconnor, who supplled the crucial flfth vote for the

Ealority, wrote a concurrlnA oplnlon, and her reasoniflg adds to the understanding

of lhe impact of g!!8. She explains that it ls possible for the Coutt to "!@"

a case retroactive on collateral revieir WfTltoUT explici.ly so stating, as long as

the Co11rt's holdingsrrlogically perDit no other conclusion than that the rule is

retroactive.rr see, 533 U.S. aL 66A-69,I50 LEd.2d at 646-47, Ior exanple,

Justice 0rConDor explaiEed that:

"If we hold in Case one that a par!1cu1ar type of rule
applies retroactlvely to cases on collatetal revlei, and
hold in Case Taro that a given rule is of that particular
type, then it necessarily follows ihat the given rule
ap?1ies retroactively !o caseE on collateral revierr. In
such circunstances, we can be sald to have "nade" the
given rule retroacaive to cases on collateral review."

Justlce OrConnor qualified this approach by explaining that:
I'The relatloEship betr^reen the conclusion that a new rule
ls retroactlve and the holdlngs that "make" this rule
retroactive, however, nust be strictly logical - - i,e,,
the holdings nust diclale the conclusion and not uerely
provide priaciples froD which one nay conclude that the
rule applles re troactlvely, ri

fiLER vs. CAIN, 533 U.S. at 668-669, 150 I.Ed.2d at 646-647.

39. Justice orconnor would apply the Courtrs ru11ng in TYT,ER to

no other conclusion than that the rule is retroactlve.rr.

MISSoURf vs. I'RYE and IArLIR vs. CoOPEB, as the Courtrs holding "1oelca11y perlllltlsl

CONCLUSION:

40. Movanr r€quests this Court to issue a 'TPRXCEDXNTIAI- OPINION"

applyinc UMq!BI_IE--IIII and I,AFLER vs. cooPnR rerroactive to successive or

16. \'(



second habeas corDus notions.

41. WEEREIoRE, as per MTSSoURI vs. rRYE and I,AFLER vs. CooPER,

42- Movant LaEbros believes he 1s entitled to an evidenriary hearlrg

Movant l-anbros respectfully requests thls Court to vacare Counts 1, 5, 6, and B

due to Movantr s attorney being iIIeffective during PLEA BARGAINING, Movant believes

the U.S. A.torney mus! re-extend the plea offer lo Movant.

V. XOVANI I,AUBROS R.EQUESTS Al{ EVIDENTIARY EEARINC:

1n lhis action and requests saEe. riA $ 2255 raotion can be dlsEissed vithout a

hearing if (1) the petltlonerrs allegatiors, accepted as true, would not entitle

hin to relief, or (2) the allegations cannot t'e accepted as true because they are

contradicted by the record, lnherently incredible, or concluslons rather than

stalement of facts." See, CARDENAS-CELESTINo vs. U.S., 552 l.Supp. 2d 962, 968

(w.D. Mo. 2008) (citins !@!3!_fEj_l:!., 341 F.3d 120, 12t (Btt' cir. 2003)). In

other words, a petitioner is I'ent1t1ed to a hearing on a $ 2255 notion tunless the

molions, files, and record conclusively showr that the defendant is nor entitled

.o relief.'r See, U.S. vs. REGEN0S, 405 F.3d 69I, 694 (8rh C1r. 2005) (quotine

KoSKELA vs. U.S,, 235 F.3d 1148, 1149 (8th Cir. 200I)). In thls case, Movaat

Lanbros' aUegations are PRoVEN FACTS and can be accepted as true, as the recora

is attached as exhlbits.

YI. ADDITIONAL CASES SUPPORTI]SG RBTROAMIVE APPLICATION

IRIT AND LArI-ER vs. CoOPER:

OI r{ISSOllRI vs-

43. MI,-ES vs. MARTEL, 696 F.3d 889, 899-900, and lootno.es 3 & 4

(9th Cir. september 28, 2012). See,

''BY AP?LYING TEIS E0IJIITG IN LAFI,ER,

Paragraph 5, ?ages 4 and 5 lrithin this motion,

A IiABE^S PETITION SI'BJECT II) AMPA, TEE COURI

t7.
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NECESSARILY IUPLIED ItrAT TEIS EOIJII{G A?PLIES EABEAS ?ETIIIOI{8RS IIEOSE CASES

EOIJING APPLIES RHROACTIVELY.AtrlE ArnE^DY IINAL ON DIRECT RrrIEWi i.e. ItrAT

TO

TEE

(?UBIISHED) ?1ease note that this case was doUnloaded fron the internet and has

noE been giveE page nuEbers irithin the Iourth C1rcult. MERZBACHIR was sentenced

to four (4) life senlences by the Slale of Maryland in 1995. On direct appeal, the

Court of Speclal Appeals affirmed in an unreported opioion. The Court of appeals

granted certlorari and then affirned. In 1998, MIRZBACEER petltioned for post-

conviction relief in state court allesll1s that f,IS TBIAT LAIITEf,S DEXIm HI

EFFBCTIVE ASSISTANCE OT COI'NSEL IT{ FAILING TO NOTIFY EI}t OT, AND COUiISEL EII.{ ABOtrT,

SECTION IV:

"To sholi prejudlce fron ineffective assistance of couasel in
a case lnvolving a PLEA OEEER, petitioners must demonstrate a
reasonable probability that (1) rithey wonld have accepted the
ealller plea offer had they been afforded efiective asslslance
of counsel," and (2) I'the plea ...." fRIn, 132 S.Ct. at 1409;
accord tAfl,Bl., 132 S.Ct. at 1385.rr (enphasis added)

A ?RE-TRIAL PIJA OFrE3.. The state court iefused to grart h1n post-conviction reliel.

MERZBACIIER rhen petltioned for a writ of habeas corpus ln IIDERAI- CoWT, lrhich

was granred, pursuant to 28 u.s,c. $2254, on July 30, 2010. The state of Maryland

filed a tiEely appeal. The lourth Circuit started its evaluation of this case by

citing to MTSSOURT vs. I'RYE and I-AILER vs. CooPSR, srattng:

"The Sixth Amerdoent right to the assistance of counsel
during criminal proceedings extends to lhe ?LEA-MRGAINING
PROCESS. See, MlSSOURI vs. FRYL, ..... Th,,", .r.L[IInrf
defendants are rrentltLed to the effective assistance of
competent counsel" during that process. LAIi,ER vs. CoOPER,
....." (emphasis added) Id. at I0.

(page 15)

rr (emphasls added) Id. rootnote 3.

44. MERZBACHER vs. SEqABl!, No. 10-7118 (4th Cir. January 25, 2013)

CONSIDER. IN TIIRN. ITS FII{DINGS IiIT? RESPBCT T() EACE OF TtrOSE
TIIo (2) ELEUENIS. !r (emphasis added)

TSIS 1.AST SBNTBNCB PBOVBS TEE COIIRT APSLIED ERYE AND I.trELER RETROACIIVELY! !

The stale court most certainly did not foUoi,' this precise
language in its f1fldlngs. (It could not haye done so for the
Supreme Court dld Irot issue FRYE and LAFI,ER until l,ill after
the state court had ruled.) But, the state court did nake find-
ings relevant to both elemen.s of rhe FRIE preiudlce test. !E

tg-
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See, EXEIBIT K. (MIRZBACHER vs. SIIEARINJ No. 10-7118 (4th Cir. January 25, 2013,
?ages 1 and 15. )

45. U.S. vs. RAIAEL E. RMS-I-oPEZ, 678 F.3d 353, 357 and Iootnote 23

(5th cir. April 18, 2012).

assistance of counsel !rhe0

pro-offered plea due to the

The Court vacated Movantrs sentence d11e to lneffectlve

his attorney overestiDated his sentence exposure under a

holdinss in MTSSoI-RI vs. IRYE and LAILER vs. COO?ER. This

action uas filed as a $ 2255 IiOTION raising c1a1Ds of lneffective assistance of

46. For all the foreeolng reasons, this Corrt must authorize relief

pur.suant this "I,IRIT 0I IABEAS CoRPUSTT and/or "WRIT OF AUDITA QUERELA" and vacare

Movantr s convictions and sentences in Counts 1, 5, 6, and 8.

VII. COTCLUSTON:

U. S. Perltentiary Leavenworth
P.0. Box 1000
LeaveEworth, Kansas 66048-I000 USA

}lbbsite: ,uw. BrazllBoycott. org

41. Movant requests thls Court to fo11o!, the najority in LAFLER vE,

COOPER and offer Movant laEbros a renedy that nust "\TEUTIALIZE THE TAINT" of rhe

constitutional vlolations from the iBpositiofl of an illegaL sentence thaC constituted

a "MISCARRfAGE 0F JUSTTCE". See, U.S. vs. ANDTS, 333 F.3d 886, 890 (8th Cir. 2003)

egory ]-ambros, Pro Se
g. No.00436-124

(en balc). The clrcumstances require "the prosecution Eo re-offer the plea-proposal.r'

48. I JOIIN GREGORY LA]4BRoS, declare rnder penalty of perlury that the

foregoing is trre and corr:ect pursuant to Ti.1e 28 U.S.C. Sectlon 1746.

EXXCUTm Oll: FEBRUARY 25, 2013.

o,A/
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JOM{ GRCGORY I,AUBROS, ?TO SE

Reg. No.00436-124
Ir. S. ?erttertlary Leaverworth
?.o. Box 1000
LeaveDvorth, Kansas 66048-1000 USA

TIIIITED SfATES DISI?ICT COIIRT

FOR ZSE DISIRICT OF XAI{SAS

* CIVIT DOCKET NU[{BER:

JOH{ GREGORY I,A}IBROS,
* cAsE NUI.BER' 5: 13-cw-o3o34-RDR

Petltloner,

CIAITDE UAIt, Hardetr U. S.
?edtentiary Leaveaworth,

RELATM CASB: JOSN GBEGORY LAHBROS VS.

!!4, Docket No- 12-2427 ,

U.s. Court of Appeals for
for the Eighth Circuit.

Responden!.

. AITIDAVIT IOR

INDEX AND EE}.BITS

TOR

?SIITION FOR }IRIT OI trABEAS COR?US

BY A PERSON IT FMERAL CUSTODY - TIII,E 28 U.S.C. $2241

AND/OR

BRfT OE AI'DITA QUEREI,A . I]NDER If,E IIAIJ, URITS ACIII,

TITI-B 28 U.S.C. S1651(a), u.s. ys. UORGAN, 74 s. ct.
247, 249-253 & Er{, 4 (1954); trsA vs. srlvA, 423 Fm.
APPX. 809, e Il{. 2 (Ioth Ctr. 2011), clttrs - U.s. vs.
uItLER, 599 ].3d 484, 487-488 (5th Clr. 2010) (Coll€ctttrs

cases).

CoMES Now rhe Petltioner (herelnafter Movant), JoHN GREGoRY LAMBR0S,

and hereby requests thls Court to incorporate the affldavils and exhlblts altached

ro this I'INDEX AND EXHIBIIS", as par! of Movantrs I^rRIT OI IIABEAS CORPils and/or

IIRIT OI ALDITA QUERILA, ln decidlng r.,hether facts alleged state-a c1alm. See,

- \,
t. V



Ied. R. Civ. ?. 10(c), !.S. ex re1 RILEY vs. ST. r,UKEr S EPISC0?A.L HoS?., 355 F.3d

370, 375 (5Eh Cit. 2004).

The follording exhlblts where filed wlthlo JoIIN GREGoRY LAMBROS vs. USA,

No. 12-2421 ' U.S. Court of Appeals for the Elghth Clrcult (2012), except for EXH]BIT

A:

EXEIBTT A: U.S. vs. LMBRoS, 401 F.3d t034 (8th Cir. 2005).

EXtrIAIT A: JUNC 8, 2012, ,.MOTION FOR I,EAVE TO T'IIE SECOND OR SUCCESSIVE MOTION

TO VACATE, SET ASIDE OR CORRECT SXNTENCE I]NDER 28 U.S.C. S2255(h)(2)

BY A PRISONER IN IEDENAI CUSTODY AND IGMOXANDI'M OF IACT AND ]-AW IN

SIJ?PORT OT' SAMN.II

EXf,IBIT C: Jldly 23, 2012, 'TLNfTED STATES RISPoNSE T0 DEIENDANIS A?PLICATI0N

TO I']LE SUCCESSIVS SECTION 2255 NABEAS PNTITION.Ii

ExtrIDIT D: AugusI 13, 2012, IIMOVANI I,AMBROS! RESPONSE TO ',UNITD STATES

RESPONSE 70 DE}'ENDAMi S A?PI,ICATION TO III-X SUCCXSSIVE SECT].ON 2255

EABEAS PETITIONII - DATgD: JI]I,Y 23, 2012.'I

Et BII E: OCtObEr 17, 2012, iiSIJPPLEMEMAI, MOTION ?O fNIO?,}'1 COIJRT OI'NEW

RE]-EVANT ?UBI,ISHXD HOIDING TI{AT CONTATNS ?ERSUAS]VE VA]-UE ON THE

ON1Y ISSUE IN 1'IiIS ACTION - U.S. COURT OI' A??EA]-S IOR TEE NfMH

CIRCUfT APPIY IAFLER vs. Coo?ER, 132 S. Ct. 1376 (2012) AND

MISSoURI vs. FRYE, 132 S. Ct. 1399 (2012) RETR0ACTiVEI-Y. rr

UEIBIT F: ocrober 24, 2012, rrJtDGMENIir, I-AMBROS VS. USA, N0. 12-2427, U.S.

COURT OI APPEAIS T'OR THN EIGIITE C].RCUfT.

EXEIB G: November 5, 2012, Please note two motloas were included ltt lhis

f11ing:

A) IIMOTION FOR RECUSA], OI CIRCU]T COI,RT JIIDGE DIANA MUR?HY IROM

Tt{E JU}GMENT ].N TIIfS ABOVE.ENTITLED ACTfON PURSI]AM TO TfTLE

28 U.S.C. $S 455 et a1."

1,,'
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EKEIBIT E:

b) ',PETIT]ON IOR A REITEAR].NG (TRA? 40) WITE A SUGGESTION I,OR

PETIUION IOR REITEMfNG EN BANC (IRAP 35).II

NoveDber 9, 2012, LeLxer to Lambros fron clerk of court statlng

pleadlng 1s not appealable.

November 29, 2012, noRDERrr, Motlon for recusal denled.

USA vs. MCNEESE, 90I F.2d 585, 602-603 (7 Lh Cir. 1990).

EXtrIBIT

ExsIBIT

U,S. ?enltenllary I-eavenaiorth
?.0. Box 1000
Leaverrrorth, Kansas 66048-1000
Ilebslte: rrsfl .BrazilBoycott.org

I:
J:

The foregolng ls true and correct. Tltle 28 USC 51746.

EXHIBIT K: MERZBACEIR vs. SEEARIN, No. 10-7118 (4th Cir. January 25, 2Ol3 -
?ages 1 and 15. )

EXXCUIED ON:

Febrrary 26, 2013

USA

_egory Lanbros, Pro Se
g. No.00436-I24

3. 9.v


