
June 5, 2013

John cregory Lambros
Reg. No.00436-124
U.S. Penitentiary Leavenworth
P.0. Box 1000
Leaven'lrorrh, Kansas 6604e-1000

RE:

CLERK OF TtrE COIIRI
U.S. District Court
500 State Ave.
Kansas City, Kansas 66101
re1. (9r3) 735-2200

Dear Clerk:

Attached for FILING is

LAUBROS vs. UAYE, No. 13-3034-RDR

U.S. CERTIFIED }'AfL NO.
7 00a - la30- 000 4-26 48 -7 7 69

,'MEMORA\DL,},1 AIID oRIERII

IEDEML RUI,ES OF CIVI],

1. MOTION TO ALTER OR

rlrED MAY L7, 2013,

PRoCEDURI. Dated:

copy of my:

AMEND JUDGMENT OT THIS COI]RTI S

PIIRSUANT T0 RULE 59(e) 0I THE

Jue 5, 2013.

If possible, please return a
enlilled Eotion for ny fi1e.

Thank you for your conrinueat

Sincerely,

filed stanped copy of the first page of rhe above_

assistance in this most iIlporrant matter.

CERTITICATE Or SBRYICE

I_JOHN GREGORY LAI4BROS cerrlfy rhar I mailed a copy of rhe above_entitleat

;6i!:",:i';il:T. ::";i:t.:i:1":;T:*.*:::f;"d;,iffi,f .110wins pa*ies .n

2, U.S. Clerk of rhe Court, as aatalressed above.

JI'trB 5,

Gr:egory Lambros, pro Se



TgE IINITED STATES DISTRICT COURT

FOR 1ts8 DISIRICT OF KANSAS

JOEI{ GREGORY I,AUBROS,

Petitioner,

CLAUDB l,lAE, UarAen,
U.S.?. Leavensorth, et al.,

Respotrdents .

DOCreT NO. 13-3034-RDR

A.ITITAVIT FORU

I{OTION TO ALTER OR

"t@{oBAlouH AND oRDERn

A}'END JI]I}GMENT

EIIM }'AY 17,

FMERAL RI]LES OF

OF TEIS COIIR.TI S

2013, ?rIRsuaNT m
CIVIL PROCMI'RE.RIILE 59(e) oT lEE

COMIS NOW, Petitioner

offerlng hls MOTION TO ALTER OR

filed on May 17, 2013, pursuant

JoHN GREGORY LMBROS, Pro Se, (hereinafter Movanr)

AMEND JUDGMNNT OF T]IIS COURTi S "MNMORANDUM AND ORDER'I

to Rule 59(e) of the lederal Rules of Civil procedure_

STANDARD O}' REVIEH:

1. Rule 59(e) of rhe Eederal Rules of Civil procedure serve. id

a11ow a district codrt to recrify its o&.n mistakes inmediarely following the eotry

of judgmert. ITHITE vs. NEW HAMSHIRE DEPT. OF EM?IOYMENT SEC., jI L.Ed,2d 325 (lg12).

Moreover, rhe timely filing of a morion under Rule 59(e) gives lhis Court jurisdlclior

ro amend the judgnenr for AIIY REASON, and rhis Courr is not limited to the grounds

contalned ir thls morion ln granting retief. VARLEY vs. TAM?M INC., 855 I.Zd 696

(10th Cir. 1988). In addirion, a notion under Rule 59(e) SUS?EI{pS tbe finaliry of

the judguent for purposes of appeal. VAUGHTER ys. EASTERN AIR IINES INC., 817 f.2d
685 (Ilth Cir. 1987 ).

2. HABEAS C0RPUq: Morions to reconsider 28 USC $2255 ruling is
available, and it is to be

entry of challenged order.

treated as FRCP 59(e) nolion filed within 10 days of

[28 days, as aneDded in 2009] See,-U.S, vs. CLARK,

1.



984 F.2d.3l (2nd Cir. 1993), A1so, crininal cases that have applied FRCP 59(e)

include: U.S. vs, SIMS, 252 I.supp, Zd, 1255, 1260-61 (D. NM 2003); U.S. vs.

THoMPSoN, 125 F.Supp. 2d. 1297 (D. Kan. 2000); U.s. vs. EECToR, 368 F.supp, 2d

1060 (cD cal. 200s).

FACTS:

.1. 0n February 28, 2013, this CourL fILED Movanc LEmbros' :

A. ?ETITION FOR WR]T OI HABEAS CORPUS BY A PERSON IN TEDERA],

CUsTonY - TITLE 28 U.S.C. 52241; ANp/oR

b. I{RIT OF AI]DITA QTIEREIA - UNDER T]II ''ALI WRITS ACT", -
Tltle 28 U.S.C. S1651(a), U.S. vs. MoRGAN, 74 S.Cr. 247, 249-253

& IN. 4 (1954)t USA vs. STLVA, 423 led. Appx. 809, & FN 2 (10th

Cir. 20I0) (Collecring Cases).

See, ETEIBIT A. (Paee one (1) of FI]-ED STAM?ED Co?y)

4. 0n February 28, 2013, rhis Court FII-ED Movant Lambrosr "INDEX

AND EXHIBITSII foT his I,IRITS OF HABEAS COR?US A D/oB WRIT oF ALDfTA QUEREI,A. See,

ExmBIT B. (page one (1) of ,'IL'DEX AND EXI{IBITS,,)

5. 0n ltay 17, 2013, the Itonorable U.S. Disrricr Judge Richard D.

Rogers lssued a seventeen (17) page ,'Mm0RANDUM AxD ORIER" as to Movantrs wrirs.

Judge Rogers stated on page one (1) the fo1lo!,,1ng overview of fac.s:

a. Movant filed a writ of habeas corprs pursuanr to 28 U.S.C.

52241 a\d. paid his filing fee.

b. Movant seeks to challenge hls feder:a1 conviction onder 52241

in this district 1n which he is incarcerated after failing to

obtain relief from the seEtencing corrt in another federal district.

c. Judge Rogers considered llovantrs petition rogeather r,,iirh

the 155 pages of attached exhibias and courr opinions.

Cir. 2011), Citil1s - U.s. vs. MILLER, 599 F.3d 484, 487-488 (5rh



6.

his IIMEMORA]\.DTIT.,{

d. Judge Rogers

fails to show thal

and, as a result,

Judge Rogers also

AND ORDERiI:

stated rr... the court finds that petilioner

his $2255 retiedy was inadequate or ineffective

disEisses this peti.ion for lack of jurisdiction.ri

stated within his closlng paragraph on page 16

of

a. rr..., the court finds Mr. Lambros fails ro escablish thaa

his S2255 remedy (,as inadequate or ineffective. Consequently,

he has failed to establish that this court has jurisdiction to

hear his challenges to his conviclions and sentences under $2241.ri

b. "Fina11y, rhe court hereby certifies, pursuan. .o 28 U.S.C.

$1951(a)(3), that any appeal froo this oR.DER would not be taken

in good faith, and rherefore in forna pauperis status is denied

for the purpose of appeal.rr

7. Movant Lanbros does not agree with the Honorable Judge Rogers.

ARGIDTENT BY I{OVANT I-AI{BROS TO ALTBR OR A}'END TflE JIIDGUENT _ "IG.{ORANDIM & OR'ER'

8.

jurisdiction 1n this

The Courl correctly

Judge Rogers is correct when he stated rhis Court did nor ha-ve

marter under Title 28 u.s.c. s224I - }]RIT OF EABEAS CORPIIS.

stared on bage 7 of rhe 'IMEMoRANDIIM AND ORDER",,

"However, the 52241 petition does not ordinarlly ercompass
claims of unlawful deteDtion based on the conviction or
sentence of a federal prisoner. The Tenth Circuit has
explained lhe difference betlreen the two statutoty provlsions.
rA 28 U,S,C. $2255 petition attacks rhe legality of detenrlon,
and nust be filed in the disrrict that ioposed the sentence.r
,.,.. By contrast, the 52241 petitlon rattacks the execLrion
of a sentence rather Ehal irs validity.I Mclntosh vs. U.S.
U.S. DAROLE Col,lr^, ll5 F.3d 809, 8il-r2 ( r0rh Cir. 1997).

9. This Cour! DOES BAVE JT,R]SDICTIoN PTIBSIIAIIT To Im '.WRIT oF

AIIDITA QUEBELA., under rhe "A11 l,lrlts Actrl - pursuant Lo Title 28 U.S.C. S1651(a).

Movant filed Iebruary 28, 2013 notiofl under borh 28 U.S.C. 2241 AICD/OR 28 U.S.C.

S1551(a). Thls Court never sEated Movant Lambros reqrested h1s clains ro be



conclnde thal Movantrs wr:it of AITDIIA QITERELA is available here rrithin the Court's

"MIIIoMNDL'I1 Ar\D ORIER". In fact, rhis court never nentioned rhe rnrit of AuDITA

QUERELA withio rhe "MEM0RAI\.DI,'14 A}{D oR.DER", Therefore, rhe Courr never once

srated lhat Movan!rs peririon filed pursuant ro Title 28 u,s.c. s1651(a) - wrir of

Audita Querela lacked jurisdiclion. Movant Lambros believes this Cour. has jurlsdiction

in this matter under the writ of Audita Querela.

evaluated and revienled under the WRIT OF AUDITA Q{JEREIA. Also, lhis Court d1d aot

10. The Tench l^i*cuiL clearl) stated LhaL rhe \,rrit ol audira querela

A COIIPLETE ).IISCARRfACE or JtrSTICE. U.S. vs. MoRGAN, 346 U.S. 502, 511-12 (1954);

EMBRIY vs, UsA, 240 F. Apprx 791, 793-94 (10th Cir, 2007)." See, U.S. vs. THODY,

460 Fed. Appx, 776 (l1th c*. 2Al2),

11. Movant ]-ambros clearly proved to lhls Court that he was offered

see, BAYLESS vs. USA, 14 r,3d 410 (8rh Cir. 1993):

are exlraordlnary reaedies lhat are approprlate only in compelling circumstances

that neet a oullbel of requilemenls. "Ior example, petitloners must denonstrate due

diligence ln bringing their claios, that other reEedies are unavallable or inadequate,

and .hat rhe underlying trial error was frndarnental, UEAITINC Tffi ERROR RESULTm IN

lwo (2) lrritlen plea offers by the government ard forlrarded by his at.orney that

contained incorreca information as to i1legaI sentences Movant could receive for

Count one (1) within his indictment. In fact, Movant ras sentenced to an 111ega1

sentence of MANDAToRY LIIX WITIiOUT PAROLE that was overturned by the Eighrh Clrcui.

on direct appeal - U.S, vs. LAMBRoS, 65 F.3d 698 (8th Cir. 1995). The Eighth Circuir

has held thar an ILLEGAL SEI{TEIICE cotrsrlTtlfEs "A IflSCARRIAGE 0F JUSTICE' and nav be

appealed despite the existence of an othenise valid waiver. See, U.S. vs. ANDIS,

333 F.3d 886, 890-893 (8th Cir. 2003)(en banc)(rra senrence is il1esa1 when it is

not authorlzed by law..." Td. at 892.) See, Movanrrs orlginal petition filed on

Iebruary 28, 2013, ?ages 3 and 4, paragraph 4.

Movanr aLso qualifies for the rrACl'UAL INNOCErCEI ExCEpIfoN.

4.



"Bayless was sentenced under the wrong statute. See,
.roNES vs. AB54M!, 929 F.2d 315,381 (8rh Cir. 1991)
Gp-pEr" g pro 

" " 
d"ra 1 def ault' s ACIUAL INNOCEI{CE EXCEPTION

To DEITiIDANT SETTENCED I] DER A]T IMPPTICAXE STATUTE).II
(enphasis added)

!4f!!!!, tz, F.3d ar 411.

The BAYI-ESS case is exactly like MovanE Lambros', as "The disrrict cour! fourd

BAYLESS I S participation in the conspiracy ended in Septenber 1986, before 5841(b)

(1)(B) rras anended. Because the sentencing cour. had erroneously believed iE could

not sentence BAYLESS .o a parolable Eerm, lhe dlstrict court granted BAYLESSTS

52255 notion in par!." Id. ar 410.

USA vs. RANSOM, 985

This Court - Hororable Jodge RICHARI D. ROGERS - sEared in

I Supp. 1017 (D. Kan. 1997):

"Defendant noved uader 28 USC S224I AND pursiranr ro
a !,.rit of coram flobls ao vacate part of his senaence ...
Defendant conEended that his plea was not knowing and
inlelligently enteredr tha. it lacked a factual basis,
and thai he r,ias denled effective assistance of counsel.
Where defendantls flrst moaion for postconvlclion relief
under 28 USC !2255 was denied based or the law in affect
at the tiner whlch the Unlted States Suprene Cour! refected
in a subsequelr case involvlng ano.her party, DBFENDANI COIIIJ)
OBTAIN ANOTHER REVIETI OF trIS SENATNCE UIIDER 28 USC 52241
oR BY A IIRIT OI CoRAU N0BIS [A11 Hrfts Act, 28 UsC 1651(a)]"

"PROCEDURAI POSTUR-E", by Marrhew Bender & Company, LexisNe).is croup.

"Citing a Tenth Circuit opinion that a remedy under 2241
may exist for an invalid judgDent 1f a motior rnder $2255
was inadequate or lnelfective the court concluded that rhe
Tenth Circuit would a11ow a renedy under 52241 because of
the inadequacy of $2255, and rhat RELIEF COIIIJ BE Jt STIFIm
[fA A t{a]I oF coRAu NoBrs-'|,

see, "oVERVTEU',, by

See,

Matthew Bender & Conpany, LexisNexis croup,

"Defendant also asks for relief under a IIRIT OF COXAL{
NOBIS. The Tenth Circuit has stated rhat a wrir of
coram nobis ''IS AVAILABLE oIITY To CoRRECT ERRoRs RBSIILTING
TNAco}fLETE@Es
COI.IPEII,ING SUCE ACTTON TO ACEIE9E JUSTJCE.I U.S. vs, BUSTILLOS.

806 T.2d. 216, 222 (L1th Cir. 1986). The Third Circuit has
sta.ed: Illse of the writ is appropriate ro CoRRECT ERnoRs IOR
}IEICE TEERE }IAS NO RAMY AVAILABLE AT lEE II]IE O}' TRfAI AND
},EtrRB SOIJND REASOISI Ef,IST TOR FAILING Io SEEK RELIEF EARLIER. tr
remphasi s aoded)

5.



L,S, \s. ST0NE},IAN, 870 F.2d I02, I06 (3rd Cir. I989).'r

See, U.S. vs. BANSOM, 985 F. Supp. at 1019.

t4. Therefore, lhe above 1ega1 cites from the Elghth Circuit clearly

ACEIEVE JUSTICET'. See, MNSoM, 985 F.Supp. at 1019, citine BUSTILLoS, 31 I.3d at

934.

states that Ehe i11ega1 sentence Movant Lambros received - MAIiDAToRY IIFE W1T1{0UT

PARoIE - was not possible and vacated Movan.ts sentence. l-anbros, 65 F,3d at 700.

Addi.ionauy the Eighth Circuit has held an IEGGAL SENTEI{CE C0IISTfTIIIES "A,E!:
CARRIAGE OF JUSTICE', A$DIS, 333 I.3d at 890-893 (en banc)("a senrence is ilLegal

when it is nor author:ized by 1aw ...) and rh. "49Eq4!_fqq!!{!E_E!!q1Iq" applies

\,rheo a peison is sentenced under the wrong and/or lnapplicable statute. Seer

BAYIESS, 14 r'.3d at 411. A1so, the Tenth Clrcult and this Court clearly a11ow

th. "4I+_]q! 4q!", Ttrle 28 U.S.C. S165I(a) .o 'riorrect er:rors resultlng in a

complete IISCARRTAGE o] JUsIrcE, oR IINDER cTRCII]tsTANcEs co]rpEl,l,r]Ic sucE AcTroN To

IMTTECTIYE ASSISTANCE OT COUIISEL CLAII,{S CAN NOT BE I'ILM ON DIRECT APPEAI,:

all criminal prosecutionsJ the accused sha11 enjoy the righr ... Eo have rhe

Asslstance of Counsel for his defense.r' STRICKIAND vs. IIASIIINGTON, 466 U.S. 668

l5- As thls Court knows, the Slxth Amendment euaraatees "Ii]n

(1984). Both LAFLER vs. CooPER, I32 S.Ct. 1376 (2012> aI.d MISS0URI vs, FRYE,

i32 S.Cr. 1399 (2012), - the ?RnMrSE of this above-entitled acrion - .he Srprene

Court exteEded the holdlng in STRICKLAND ro COVER IIEFFECTM ASSISTANCE aY DEFENSE

COUIISEL IN TEE PLEA-BARGAII{ItrG PSASE. Justice Anlonin Scalia r,rEote for the four

dlsse!}lers, nho, objected to the majorityrs decision on the nost baslc 1eve1. As

lhe dissent states, "The plea-bargaining process is a subject worthy of regularion,

slnce it is the meaDs by hich most crfutinal convictions are obtained. IT SAI,PENS

NOT TO 3E, EO}IEVER, A SU&]ECT COVERED BY lE SIXTE AI{ENDI{ENT, IIEICE IS CONCBRNED

6-



trOT IIITE TEE TAIRNESS OF PLEA BARGAI}TINC BIIT ITITE Tf,B FAIRNBSS OF CONVICI]IOII. !I

See, FRYX, i32 S.Ct, at 1413-1414, FRYE never arglled that he was not guilty of

the offense lo which he pleaded gu11ty. Itis convictlor as falrr even though he

might have hoped for a more favorable resolution of the case. Uovant T-ambros, like

IEII, is not arsulns that he is not suilty of Ehe offense, a jury found Movant

grilty.

bargains lhat Cooper did nol accept when his lawyer: convinced him lhat the prosecution

l.,ould not be able to establish intent to nurder the victim. CooPER ended up GOING

16. In LATLER vs. COoPER, Anthony Cooper \das offered three (3) plea

TO TRIAL and given a sentence three times what he would of received if he would of

accepted the plea offer, Uslng the analytic structLre established in FRYE and

17- Writing for the dissenters, JUSTICE SCALIA, stated ithe Court

STRICKI-AND, the Supreme Court held that COUNSELT S AD'qICE CONSTITI,IED INEFfECTM

ASSISTANCE OF COIINSEL. CooPER went to tria1. He did not arsue that he received

*:I** an unfair: tlial. RATEER. EE RELIM OT A ITT.T0.BE-REC0GI{IZED RIGET To ACCEPT A

PI,EA BAAGAII'I.

loday opens a whole new field of constilutionallzed criminal procedure: plea-

barsainlns 1aw." (enphasls added) C0oPER, 132 S.Ct. at i391.

HOVANT I,AI.{BROST I]IEGAL SENTE]TCE }IAS VACATED ON DIRECT APPBAL.

18. Movant ]-aEbros I

by the Eigh.h Circril. LMBRoS, 65

II-LEGAI SENTENCE r{as vacated on

F.3d at 700 (1995)

direct appeal

B. UOVANT I^AI.{BROS. AflOf,NEY WAS trOT AI,I,OIJED TO RAISE AN "INEFFECTIVE

ASSIS ICE OF COUI{SEL CI,AI}i' ON DIRECT APPEAL:

19. The Eight Circult does not a11ow ineffecrive assisrance of coul1sel

on direc! appeal. See, U.S. vs. HAI{rKINS, 78 F.3d 348, 351-352 (8th Cir. 1995).

. "Accordingly, r,Ie have declined to 'coEslder an ineffectlve
asslstance clain on DIRECT AmEAL if lhe claim has llot been
presented to ahe district court so aha! a proper faclual

7.



record can be nade," U.S. vs. LoGAN, 49 F.3d 352, 361
{8rr- cir. Iees) tquo.ing ll-::i-;;--frEEq!, 7 F.3d 783, 7B)
(8th C1r, 1993). I" !9qu, we declined ro address an
ineffective assislance clain on dlrect appeal despite
the defendantrs contention that no factual flndloes needed
to be r0ade by ihe dlstrict court, Id. at 361, ,..tr
(eEphasis added)

RESENTENCING OI UOVANT I,AUBROS DUE TO ITLEGAL SENTEtrCE - FEBRUA&Y 10. 1997:

A. I,A}TBROS NOT AIJOITE) TO RAISE IiINEFFECTIVE ASSISTANCE OT COUNSET

CLAI}IS''

24. Movant l-anbros clearly stated

this action, See, EXEIBIT B, Pase 14, 15 and 16

lrithin hls orlginal filing of

- paraeraphs 24, 29, 30 aI.d 31,

.har he filed rootions ar resenrencing pursuanr to FmERAL RIILES oF CRIIIIML PRocmIIRB

33. The Motiols filed lrhere not intended OR LABELED TITLE 28 U.S.C. 52255 UOTIONS.

The se1tencirg court reclassified Movan! LaEbros' Rule 33 Morlons as his first

S2255. Therefore, Uovant Larbros Iras never giver ap oppoltrmity to raise atr

INEITECTIVE ASSISTANCE OF COUNSEL CI.IIU REGARDII{G EIS ILLEGAT SEIfIENCE.

conviction relief under 28 U.s.C. $2255 held RnQmRm (I) to notlfy litigant of

lntended RECHARACTERIZATIoN and its consquences, and (2) to provlde opportunity

to withdraw or anend morion. See, CASTRO vs. USA, 540 U.S, 375 (2003). ?lease rote

that in 1994 CASTRO - a federal prisoner - attacked his federal drue conviction by

intendins to BEqqAEAqIERIZE pro

f11ing a I.MOTTON IOR A NEW TRIAI, UNDER ILE 33 OF lTE RIIIJS oF CRIHIML PROCmIIRE.'I

lsE EXACT SAUE Tl?G Or UOTION ltovAlll LAI{BR0S FII,ED m }IO-AVAIL. Wha! is inportant

here is the fact rhar the Supreme Court held:

a. I'Because of the abse[ce of the required riarning,
the prisoneris 1994 motion COlIIl) l{OT 3E CO}{SIDERm A
FIRST $ 2255 HOTION. N

b. 'rThus, TtrE PRISONERT S 1997 UOTION COIILD NOT BE
CO}ISIDEEED I SECOND OR SUCCESSIVEI FOR S2255 PIIRPOSES.II

2L- The U,S. Supreme Court held that riFederal District Courtis

se litiganEis rDotion as first notion for post-

8.



SI]I{MARY OT FACTS To ASSIST TEIS COURT AND lgIS }{OVAIIT - I WENT TO EAST! !

22. llovant apologizes to this CourE, as he is assuming this Court

understands the progressions of Movana's case:

a. January 27, 1994, Movant was senEenced on Count 1, 5, 6r

and 8 by the district corrE after a jury tria1.

b. Septenber 8, 1995, Elghlh Clrcuit Court of Appeals VACATm

Count One (t) - the IIANDAToRY LIFE WITflOUT PAROI-E sentence.

c. IIRIT OF CERIIOMRI was filed for COONTS 5, 6, a l 8.

d. WRIT OF CEBTfORARI IIAS DENIm on Counts 5, 6 aad 8 on

516 U.S. 1082 (January 16, l99o).

C. }'EBRtrAII]I 10, 1997, HOVANI I,AHBROS RBSENTENGM Otr COIINT OI{E

(1). INEITECTIVE ASSISTANCE OF COINSEL CI,AIT{S CAN NOT BE RAISED.

JANT ARY 16, 1996, as to lhe Eighth Circuit ruling in U.S. vs.

LAIIBROS, 65 I.3d 698 (8rh Cir. 1995). See, LAHaRos vs. USA,

f. SEPTtr{Bm 2, 1997, tt,e Eighth Clrcuir DENIm Uovant

I-anbrosr DIITECT A??EAL as to his RESEIIIEIICI]{G Ot{ COUNT 1.

?LEASB NOTE: I ETTECTIVE ASSISTAtrCE OF COI]XSEL CI.AIXS CAN NOT

BE FILm ON DIRECT AlPEAt. See, USA vs. LAMBRoS, 124 I.3d 209.

under 28 U.S.C. 52255. This 52255 motion could only arrack Coutrts 5, 6, aud 8,

as Movant Lambros IiAS O}{ DIrECT AP?EAL FROI.{ RESSNTENCINe oN mUNT 1- P]ease re.all

that lhe Eighth Circuit DENfED Movant ]-aIobrosr direcr appeal on Counr 1 on Septeuber

2, !997. See, USA vs. LAUBRoST I24 I.3d 209 (sth Cir. Sepr. 2, 1997). The disrric.

Court denied Movantrs April 18, 1997, 52255 as a second and successlve 52255. See,

USA vs. LAMBRoS, 404 F.3d 1034, 1035 (8rh Clr. 2005).

23. April 18, 1997, Uovant filed his first l{abeas Cor.pus petitlon

2L- JANIIARY 2, 1999, Movant Lambros filed his flrst 52255 motion

REGARDING EIS fEBRIIARY 10, 1997 - RESENTEICIrG. The Dislrict Court DENIED Movantrs

52255, as a SECoND AND SUCCESSM ?ETITION. See, USA vs. LMBROS, 404 F.3d at 1035.

9.



25. The above TIIIE-IINE clearly proves that Movallt I-anhros \,7as

never given lhe opportunity to file a IIABEAS CORPUS PETTTION under 28 U.S.C. $2255

26.

on Count one (1). TE LA}J mTsIN TEE EIGf,lE AND TENTE CIRCUIT DOES NoT ALLOI{ sAI.lE!

hhen Movant -ambros \"ES RASSNIENCm O FEBRIARI 10, 199,/ OX

COI]NT OI{E

as Movant

not a11ow

HA^,ttINS,

(1), Movant could not raise any INEIFECTM ASSISTANCE OI C0LI{SEI- CLAIMS,

was being sentenced as 1f he had never been sentenced before _ De Novo _

21 . Both the TeEth and Eighth Circuit have clearly stated that:

Count one (1). As staEed in paragraph 19 above, the Elghlh Circuit does

"TNEFFECTTVE ASSTSTANCE 0f CoUNSET-, clains pending dif,ect appeal. see,

78 I.3d at 351-352 (8Eh cir. 1995).

?ET{DENCY OI APPEAL - NO TRAORDINARY CIRCIMSTANCES:

"'ord1nari1y resor! cannoE be had to 28 USC 52255 or habeas corpus
while an appeal fron CO}{IrICIION IS PEI{DII{G. ' },ASTERS vs. BIDE, 353
F,2d 5L7, 518 (8.h Cir. 1965). A morion attacking a Federal criminal
seni:erce pursuarlt to 28 USC 52255 is PREUAI'I RE ITEEN IItm DIIRING TEE
PENDEI{CY OF TEE DIRECT A?PEAL OF I€AT-3ffi CRX{frIi;-ffiCE:. S"%

t.a 
"uOnom. ZIEBARTH vs. USA, 508 US 952, 1I3 S.Ct. 2447, 124 L.Ed. 2d.664

(1993)Ir3;;;;;l;ffith filed this notion while his dlrect appeal r,ias
pending before this Cour:t, the District Court properly dismissed the
section 2255 motion as prematrrely filed.r) This is sti11 Ehe rule in
lhis Circuit, See, B1ADE vs. USA, No. 07-3493, 266 Fed. Appx. 499, a.
*I (8rh Cir. reb, 26, 2008)('Ltrile his dlrect appeal was pending, Blade
filed a 28 USC S2255 motion, i,hich he sought to anend several times,
and whlch \,/as dlsnissed by lhe dlstrict court as beiEg prematurely filed.
This court srmmarily affirmed the dismissal but anended the dismissal
to be \rithou! prejudice.r)." (emphasis added)

See, USA vs. SBEWER, 2010 U,S. District Court for the i,7. District of Arkansas.
LEXTS 49878.

"Although ahere is no iurlsdictlonal barrier to a district court enter-
taining a $2255 rnotion while a direc! appeal ls peading, A COIIRT SEOIIU)
ONLY DO SO Itr EXTRAORDINARY CIRCI]USTANCES GTVEI\I TEE ?OTENTIA]] }OR MiIFLTCT
ttn tgE DIRECT AIPEAL. See, USA vs. 0UTEN, 286 F.3d 622, 632 (2 . cit

2002); l9!4Igg_IE-.__g!4, 864 F.2d 520, 522 (7L]r. cir. 1988); usA vs. rAYI-oR,
648 I.2d 565, 512 (gLb cit. 1981); wo}lACK vs. USA, 395 F.2d 630, 631 (D.C
cir. 1968); I,TASTERS vs. EIDE, 353 f,2d 5L7,5I8 (8ih Cir. 1965). ..,"

See, ESQUMI- vs. USA, 2009 U.S. Districr I-EXIS 113751, for the Eastern District of
Missour.l (DeceELbet 7, 2009)

10.



rrsee also RULE 5, Rules coverning Secrlon 2255 proceedings for rhe
United Srares Districr Courts, I976 Advlsory Comr. Nore (observing
that rthe courrs have held rhat ta S2Z55l notion is II{APPROpRIAITit the oovalL is s'oulraneousty apped-Ling rne aecisioni-a"Z-clrtng
MASTERS vs. ErpE, 353 r.2d 517 (Bth cir. 1965)" (emphasis added)

See, USAvs. JOmAN, 2007 U.S. Dist. LEXIS 38507, Dlsrricr of Nebraska (May 25, 2OO7).

TEE TE}ITE CIRCI'IT EO }S: USA vs. COOK, 997 F.2d 1312, I3I9 (Iorh cir. 1993)

"The districr courr in this case D{PR0?ERLy CEA&\CTERIZED DBFEmAtrlr S
s2255 r.{OTTON AS ErS SECOND 4OrrOn. ii rs urB-rrnsi)zss umrot.
Althoreh Defendant filed a morlon sryled ',riiil?-t rtea" "o6"" u"a/or
IIOTIOI{ POR NEw TBIAL Am/OR M)rIOI{ m DISIISS,, rohlch apparertly was
CpNslBqm BY IEE DIST.RICT COIIRT TO BE f,IS ErRST 2255 UOTION, he f11ed
the Eotion on April 3, t990, approximatEty-a l,eal an.a tratl rrmnn
}IE DECIDM DEFENDANTI S DIRECT A?PEAL. see, cooK, 949 I'.2d 289. ebsent
extraordinary circupsrapces, .he orderly adEinistrarion of criminlll-justice !re91u4es a district courr fron considering a 2255 morion while
jeview of the airect appeal is sti11 penaing. SEE putes c,oveininE-Z)F
l:9":.9i"q!: RgL. P 5, advlsory coamirtee noE; see a1so, usA vs. coRpoN,
634 F.2d 63A,638-39 (1sr Cir. 19BO); UsA,s. pAvrs, 6A4 !.2d,474, 454(7th C1r. 1979); ....... MeSTsrs vs. nTpE;-35T r.2d 517 (8th cir. 196s).
sE TEm|EFORE COXCIUOT rslt-ffi r:m-[rsr-mcT couRT cor{sDERm DETENDATUT S

!9!5, 997 F.2d at 1318-1319.

do not a11ow a

The above clearly proves that borh the Eighth and Teath Circuir

case is exactly like USA vs. C00K i/hen the Tenrh Circnit vacated the district
ruling in !q9!, as rhe distriet courr rM?RO?ERLY CHAMCTERTZED his notton(s) as

APRIT 3. 1990 UOIION, IT DID SO OtrLY AS A T.IOTION rOR A I{ETI IRTAL ANI)

52255 motion to be filed BEFORE TEB DIRECT AppEAL IS DECIDm.

a second $2255, uhen the morlon was fited SEIOBB TEE TEIIfE CIRCUTT DECIDED HrS

DIRECT APPEAI. .

29.

coI]NT otrE (1) and

Movant ]-ambrost

his DIRECT A?PEAL

resentencing \,,/as

EOB. RESENTEI{CING

on February 10, 1997 for

}IAS DS TM ON SEPTE}IBBR 2, t997 .

Therefore, the dlstricr court nras nor allowed ro IUPROPERLY CSARACTERIZE any notions

Movant flled at his February I0, 1997 as a 52255 motion as to Counr One (1.).

30. Movant Lanbr.os has never been GRANIED A 52255 IIOTIOT{ Otr COIINT ONE

!). See, parasraph 24 abo\e.

PETITION.

As the Corrt denied saBe as a SECOM AND SUCCESSM

11.

loTroN m prsurss, ANp lr0T As A EAuEi.q tETiTIoll oR ,r55-mii n
(enphasls added)



31, Thls Cour! offered lhe correct tiue-line of lhe above evenrs

within page !n,o (2) of rhe "MIMoRANDUM AND oRIERI, lhat !,ias offered in more delai1

withirr paragraphs 22 tt.r.u 26 abo\te:

"iOn remand, Lambros liled Bultiple nerr trlal motions pursuant !o
Ied.R.Crin.P. 33,r which the dlstrict court Ereated as rA SINGLE
$2255 }IOTION AND DEflIED ALL lEE CI,AIUS. ' Id. IEUS, ?BTITIONER'S-

*** INIIIAL 52255 UoTION I{AS DEI{IED BY TEE SENTENCI G COURT IN 1997.

""oL rlto which he raas resentenced," and rhe ElgEqE_..lqiM4!_3!lig1. see,
rd. (ciring u.s. vs. LMBRos, 124 F.3n 2O9 (8th Cir. 1997)
(unpubllshed), cert. denied, 522 U,S, 1065 (1998).r'(eEphasrE added)

see, ,'MffoRAMI,,M AND oR,ER'', page 2.

Mowant bellewes thls Coort overlooked the fact thaa Movant Lambros has never been

offered a S2255 morion for COUNT I, as exEraordipar:y circuEstances did not exist

for the distrlct court to inproperly characterize Movant Lambros RIrLB 33 UOTIONS

inro a $2255 morion for counr one (1), BEToRE l()vANrr s DTRECT A?PEAL lIAs DEcrDm

ON SEPIEI{BER 2, 1997. A1so, Movant Lambros given the opportunity to ralse

an T{EITECTIVE ASSISTAtrCE OI GO{INSEL (x,Arrr REIGIUTDING EIS IIJ^EGAL SENTBNCE ON COIINT

ol{E (1), As IEE EIcflIE cIRCmI DOES NOT AIJ,OH sA}lE O DIRBCT A}PEAL. USA vs, HA KINS,

78 F.3d 348, 3s1-352 (8rh Cir. 1995).

EXCER?TS FROU Tf,IS MI'RTI S ''T,M{OXANDTM AND ORDERN }TOVANT I-AUBROS IJOIITJ LIre TEIS

COIRT T() RECO SIDER:

32, ?age 4 of "MnMoRA\TL't{ A\D 0RDER" herelnafrer "M & 0", .his

"Petitioner's arguments are not always clearly presented or consistent
with each other or the cases he cltes. See, FootNote 3:

'Ior example, he argues that the two recent Supreme
Cour! cases upon !,,hich he relies rannounced a type
of Sixth Arendment violation that was previously
unavailable ard thus require[] retroaclive application
to cases on collateral revierr lrhlIe acknorrledging
that they annouEced an extension of STRICKLAND
rather than a new rule."



the holding in STRICKIAND ro COVER ItrEFrECTM ASSISTANCE By DEFH{SB

COIJISEL I THE PLEA-BARGAIfi}IG PgASE. Jusrice ScaLia slared:

"The plea-bargaining process is a subject worrhy of regulation,
since it is the meaos nost criminal convictions are obtained.*** IT SAPPE}IS NOT To BE, EOIIEVER, A SI'BJECT COVERED BY TrE SIXTf,
AUENII.IM{T, NEICtr IS CONCERNED NOl IJITE TtrE BAIRNESS OF PLEA
MRGAIMNG BUT I{ITE lEE TAITNESS oE CONVICTIoI.'i (enphasis added)

See, FRYE, I32 S.Ct. at 1413-1414,

34. The SupreEe Court has NEVER BEFoRE broughr judicial supvision

to the PLEA-BAIGAIN]NG ?ROCESS, a process who11y apart fron rhe process of tria1,
or even a subsequent plea bargain. LATLER was the firs! case to consider errors in
the plea-bargaining process even rhen followed by a fu11 arld fair triaI. LAFLER,

132 S.Ct. at 1383. FRYE considered rhe errors of counsel in plea-bareairins, eveE

lrhen followed by a subsequent bargain rhar was accepred. FRyE, 132 S,Cr. ar 1404,

33, As Movant srared lrlrhin paragr:aph 15 above, rhe Suprene Court

Jrstice Kennedv stated:

"The initial question is wherher the constirutional righr to counsel
e),tends Eo the negot erarion of ptia olfers thaE
lapse or are rejected. If there is a riAht to Citective -assista.ce

See, IRYE, i32 S.Ct. at I404,

ltith respect !o those offers, ,....'r (emphasis added)

FRYE AXD I^AEI,ER DID NOT ANNOU}ICE A "NEg RME'':

initial petition tllat IRYE

AN EXTBITSION OF TEE RIII,E I}I

pages 13, 14, 15 and 16.

l,ambros clearly stated idlhin his Iebruary 28, 2013

ANd 1AILER IS SI{PLY TtrE A.PPLICATIOtr OI AT TOI,D RULET,

STRICro,AND vs. w4sslNemN, 466 U.S.668 (1984). see,

35.

36. This Court has Ilot addressed the appllcation of an "oID RULE"

wlrhiD Ehe ITEMORANDUM AND oRDLR'i.

37. The Supreme Court

8s9,888-889 (2008):

169 r.Ed. 2dDANFoRTH vs. MINNESOTA,

rrThe majority explalns that \,r'hen we

13.

NEW RIILE OT I.A}I,



IIE ARE NOT , CREATING IEE I-AI{,I BIII RAff,ER IDBCLARING WEAT Tf,E I-AIJ
ATIEATTY IS.r .... It necessarily follows that we must choose
\ihEthEI 'NEWI OR IOII)I I.AT A?PLIES To A PAXTICUI,AR CATEGORY OF CASES.
Suppose, for example, that a defendant, whose conviction became
fi11a1 before ve announced our decision in CRAWIoBD vs. WASHINGToN,
)41 U.S. 36 12004), a-gues (coRRECTLI) on ;lla r";;l-;;;I;;T #;f
he was convicted in violation of bolh CRAWloRn and OHIo v. RoBERTS,
448 U,S. 5b (1980), rhe case rhat Cnqr,roro or"rrrt"a. L"aer ou.
decision in t{EoRTo[ v. BocxTrNc, :Zg-uls.-aoo (2001), Lhe 'NEx'
IIILE announced ln CRAWI'0R.D would not apply lSllgglllfgry to the
the defendant. Brt I take it to be uncontroversial that the defendanl
r,rould oevertheless ge. the BEr{EFIT Or TEE rOIJr BIrLE of !9!!3I!-?_
EVts[ I'NDER lEE VIEII TEAT TEE RIIIJ I{OT ONLY IS BIII ALEAYS EAS BEEN

A INC0BIXCT READING OE TEE COI{STITmI0N. See, e.9., YATES, 484 U.S.

?ARTICI}I,AR FMERAT RI'LE I.III A?PLY RETROACTIVXiY IS, Il{ A VERY REAL
*,t* IIAY, A CflOICE BEI'IIEEI{ NEW AND OIJ LA]I. The issue in this case is

who should declde." (enphasis added)

See, DANFoRTH, 169 L.Ed, 2d al 8BB.

38. The Suprene Court also stated ln YATES vs, AIKEN, 98 L. Ed, 2d

546, 549 (1988):

"When a declsion of the Unlted States Supreme Court has merely
applied seEtled precedents to NE'[I AND DIFITREIII IACmAI- SII'UATIONS,
no real question ar:ses as Lo ffi
AIPI,Y RETROSPECTMLY; ln such cases, 1l is a foregone concluslon
that Ehe rule of the later case applies in earLier ca6es, because
ihe later decision has not in fact altered that rule in any way.r'

39. Movant Lanbros

are RETRoACTfVE, an application of

STRICKLAND v, WASETNGTON.

requests this Court to rule Ehat

an "oI-) RULE" - ao extensior of

ERYE and LAIIER

conpletely ignores lhat the sentencing courtrs, or the appropriate appellate courtrs,

refusal lo coaslder claims ahat are secona and successive or untinely, has clearly

been held not !o establish that the 52255 remedy was lnadequate or ineffeclve. The

Tenth Circuit recertly discussed a 6iEua!1on similar !o that of petitlooer's: See,

40. Page Il of "H & O", this Court saated "ttowever, Mr. Lambros

SINES vs. r.i-LNER, 609 F,3d I070, tAl2-71 |1th C.ir. 20I0)

"The issue on appeal is whether Mr. Sines had an
adequate and effectlve remedy under 52255 ,,,r

Movant Lambros has clearly addressed this question above, provlng Movana was never

offered a correcr chance to file a 52255 norion as to COLIT ONt (1),
14.



41. Page 12 of r'U & Or', rhls Courr stated, ',1t plainly appears .ha!

Mr. Lambros has resorted to all the remedies available ro hino for challenging hls

federal convictions and sentences. I" 33q!!, rhe Tenth Circuit neticulously

described the range of available remedles: See, pROST, 636 L3d ar 583-84.

rlEven though a crininal conviction is generally said ro berfinalr afrer it ls tested rhrough .rial and appeal, ... COtrcRESS
EAS CEOSEN To ATTORD EVERY TEDERAI PRISIOtrER TEE OPPORTT]NfTY To
I,AUIICE AT IJAI;T ONE (1) COIT. TERAL ATIACK 1:() ANY ASPECI OI trIS
coNvlcTlor oR sENfEltcE. ...,'

Movant Lanbros again reqoests this Courr ro a11ow hin to ,,L\IrNffi AT LEAST ONE

(I) COLLAITRAL ATIACK T() AIflT AS?ECT OF HIS COtrVICIION OR SENTEI{CE'I - ON COI]NT

oNE (I), ptrE TO ErS RESEnaENCTNG ON COT XT I ON EEBRUARY tO, 1997.

42. Page 13 of "U & O", this Court stated, "The Courr is PROST

meticulously set forth a relatively slBple .esr for when the ISAVINGS CLAUSE,T

applies, and thelr underlying rarlonale: See, PROST, 636 F.3d at 584-87,

The relevanr . . . measure, we ho1d, is I{EETmR A PETITIONERT S
ARGI]}GNT CEAIIB}IqIIG TEE LEGAI,-i?-.F Es_5Bffiiffi coUI.D-lA=vE

;,
then the petilioner may nor resoEr .o the SAVIIGS CLAUSE and
s2241.-..-n

Again,

Movant

as Movant has proved to lhis court above and sumnarized in paragraph 31,

".., to invoke rhe SAVINGS CLAUSg, ir nusr ,also appear ll rhat
the renedy ty ootion-ts-@e ot ineffectlve,i mnf 

-ec+ra,

TEE CI,AUSE EUPEASIZBS ITS CONCERN WITE ENSIIRI}IG TEE ?B.ISONER AN

NEVER RECETIm A S2255 oTrON A1TACKING COUIT ONB (1).

O?PORN]NITY oR cEA}IcE To TEST flIs ARGi]IG}ITENT:_-

43. PaEe 14 of "u & o", rhis court srared:
rrln thls case, as in PROST, Mr. Lanbros alleses no fact to
DTS}UIE TBAT ErS I NITITL S2255 HOTION UAS 'fi TO_TE-f,68 OF
TESTItrG TEE QUESTIO}I' OF Xf,E1EER MS COtrrICTION SEOUI,D BE
OVERTtr.RiIm
INI B}'A NO
facrs tndicacine that rhose craims were not cii!-jf,iiill-.,'

As saated above,

UOTIO}I TO ATTACK

and sunnarized in paragraph 31,

- DIIENG OR AITER

Movant NEVER RECEM A $2255

coIINT Ol{E (t

15.

RESENTENCINC ON FEBRUARY IO t997 -



44. Page 15 of "H E O", this Courr sraEed, rrlike Mr. prost,

Mr. Lanbros obviously believes tha. ra federal prisoner should have recourse !o

S224I through the SAVItrcS CLAUSE any tlme he can deDonstrare that his ItrITIAL 52255

?ROCEE)ING I'INISEID BETOXE TEB SUPRNME COURT ANNOUtrCED A NEg (INItsRPRETATION) TEAT

WOIIII) LIKELY IINDO EIS COI{VICTIOI{, r and that rhe should be excosed for failing ro

bring a rnovelr argument for relief thaE Ehe Supreme Court hadnrt yer approved ..,r

To lnvoke the SAyINGS GLAUSE, there Bust be something about Ehe
lnitial $2255 PR0CmURE IEAI ITSELE Is II{ADEQIIATE OR INETTECTM
3OR TESTING A CEAIJMIGE To DETEITTION ....

..... The 52255 remedial vehicle was ful1y available and aEply
sufflclent to rest the argumenr, whether or not Mr. Prost
thought to raise it, And that is all the SAVINGS CLAT HE BEQmRES.iT

see, PRoST, 636 I'.3d at 588-90. (emphasis added)

Movant Lanbr:os staEes again for the record, a $2255 IIoTION I{AS NOT

AVAII,ABLE 1]() EIH 1'() ATIACK COI]NT ONE (1) - DIIRIIIG OR AI'TEB RBSBNTENCING ON FEBRUARY

10, 1997. Therefore, Movant Lanbros' case is nor like PROST.

This Co rt states that Movart believes he should be excused for "

falling to bring a rtrOVELr argument for relief ...,, For rhis Courtrs inforroarioo,

lt was this Movant that researched the 1aw here at United States penitentlary

Leavenworth, after he was senterlced ro a terE of ,,UAI{DATORy L1FE t{ITEOtrT PAROLE,.,

November 1, 1988, and inforned Che attorneyts represenring Movant on direct appeal.

As Etated above, rhe issue presented on direct appeal sinple argued Movant Lanbros

\cas ACTUAEY IItroCETT OI COOIIT ONE (1), AS m xAs SE|TEICED UNDER rTE lrRoNc AND/

OR IMPPLICABIJ STAfiTE- Movant Lanbrosr attorneyrs on direct appeal COIIIJ) NOT

raise I{EFFECTM ASSISTANCE Of COtrNSEL GLAII{S. See, U.S. vs. HALTKINS, 78 F,3d

348, 351-352 (8th Cir. 1995). Therefore, Movant lan1bros has never been allowed

to raise INEFIECTIVE ASSISTANCE COUNSEL CIAIMS on Counr One (1), rhe i11esa1

and discovered rhar Title 21 U.S.C. 5846 was not amended Novenber 1, 1987 Bm

sentence that Movancr s attorne

Movant Lambros requested his attorney at resenrencing ro raise45.

16.



the issue rrith the courE that Movant LaEbros believes that he was prejudiced r,rhen

he was offered incorrect information during plea bargaining and rhat Movan. believes

he should be seEtenced the same as sinilarly situated co-conspltators within hls

indictment and lroL1d of been offered the same sentences if offered the correct

inforEation lhe oEher co-conspirators had been offered. PLEASE NOTE: Movant Lambros

lras arresred and broughr ioto the united states approxil0ately sEvEl{ (7) YEARS AITER

TEE LEADER 0I TEE COI{S?IXACY IIAS ARRESTED. The leader of the conspiracy RECEMD A

rOUR (4) IXAR SENTEIICE. A1so, lhe leader of Ehe conspiracy rras an atlorney that

had served prison time for drug smuggling and had a ISIMILAR RECoB.D" as llovant Bm

IIAS FOIIND GIILTr OF DISTRISIITfON OI OVER 10O (ILOS OF COCAINE AND 1,000rs O] POIIIDS

oF UARIJUANA. Movant Lanbros was o!r1y found gul1ty of allegedly purchasing six (6)

kilos of cocaine. See, USA vs. FMUSTo, 636 F.3d 992, 997 (Br.h Cir. 2011)(listing

cases).

46.

as to Title 21

I{OVANT }IAS l{OT.

47.

The leader of the conspiracy was offered the correct lnformation

U.S.C. 5846 NOT COtrlAftrING A II.fiNDAI0RY LITE SENlTtrCE IIITEOIn PAROLEI'

The above proves that

relief at resentencing,

Movant did not fail to request a "lOVm-"

it was Movantrs attornev ahat did notissue/argument for

push the issue,

48. Using the analytic structure of STRiCXLAND, no court in the

Uoited States woulal not hold ahat Movantrs cornselts advice consliruled ineffective

assistance of counsel, for nol understanding lhat 21 USC S846 did nol a11ow a

MANDAToRY LII'E SENTENCE WITHoUT PAROI-E, at the time of Movant's crimes, Second,

but for Movant Larnbros' counsel's deflclent performance, there as a reasonabl-e

probabillty that Movant and the trial cour! r"rould have accepted the gu1lty p1ea,

the U.S. Attorney Offered. The only issue that may be IgE vould be the exact

renedy - how could Movant Lanbros be made whole, MovaEt belleves lf he ,ou1d of

beelt able to file an ineffectlve assistance of cornsel claim and been able lo file

one (1) 52255 motion as to Count one (1), he would of beer offered a new plea bargain.

t7.



49- ]n LAELE! vs. CoqlER, the Supreme Court addr:essed the question

CooPER could be Dade whole and the Court held that the proper remedy was toof how

the state to REOEtrER TEE PLEA BARGAIN.

50.

petitionerrs allegations and complaints together \,dth the relevana 1ega1 auahority,

Ehe court finds that Mr. Lambros fails to establish rha. his 52255 renedy was ln-

adequate or ineffectlve. Consequelt1y, he has filed ro establish rhat thls

courl has jurisdicEion to hear his challenges Lo his convictions and sentences

under $2241.ri Again Movant does not agree and incorporates lhe above,

?age 16 of rl}t & 0I, this Court states, ,Having consldered all

51. Thls court also certified, pursuanr to 28 U.S,C. S1951(a)(3),

Movaot believes thls court is attenpting to derer: and preclude

53- For all the foregoing reasons, Movant believes this Court's

that any appeal froB lt IM & OI would no. be iaken 1n eood faith, and rherefore ln

forroa pauperis status is denied for the purpose of appeal. MovanE doe6 nor agree.

Movant belleves this corrr made a typo - n28 U.S,C. $1951(a)(3)" r'rhich should of

read 28 u. s. c. S1915(a)(3).

him from appeallng, as this Court believes rhis perition is ,,TRfVo]-oUS UTIGATION',.

The above clearly proves Movant is nor f1ling 'rtRlVoLoUS LITIcATIoNii and requesls

this Court to retrac! lts certificatlon, pursuant to 28 U.S.C. 1915(a)(3).

CONCLUSION:

May 17, 2013 'U!U9I4ISIM_4Np_9BS!B'| resulred in clear 1esa1 error.

54. Movant aga1fl requesls relief pursuanr to his "tlRIT 0! HABEAS

CoR"US'r and/or "tRIT OI A{,DITA QUERELA'i rhat world al1ow rhis Court jurisdictioE

to vacate Movantrs collvlctions and senrences in Counts I, 5, 6, and 8.

55. Movant respectfully requests ahis Cuorr !o alter and ameod

116 ''MIMORANDLI,I AxD oR.DER''.

la-



56.

the foregoing ls

ufldei penalty of peljury lhat

28 U. S. C. Section 1745.

I JOB{ GREGoRY LAMBROS, declare

true aod correct pursuaflt to Title

EXECUIm ON: JIItrE 5, 2013.

-44-
Gregory Lanbros, Pro Se

Reg. No.00436-124
U, S. Penitentiary l,eaverrorth
P.O. Box I000
l-eavenworth, Kansas 66048-1000

Ilebslte: I.sw. BrazilBoycott. org

IISA

19.
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JOm GREGORY LIXBROS, lro Se
Res. }Io. 00435-124
tr,S. P€Datertaary L€aversorth
?.o. Bo! l00O
I€avenyorth, KaDsa.s 65048-1000 trSA

FILED
FEB 2 8 2N3

Clel*. U.S. District Coufi
By: -AkEr+- DEpLry c err

UIIIID STAfES DISIRIgI COI]XI

rOR ITE DISTAIE O? (AI{SAS

JOE{ GREGORI I"AUBROS, * cAsE xurcm: l3 - 3o-:v - R94

* USA, Doclet No. t2-2427,

CLAIDE ]IAYB, Yarder for tr.S, U's' cnrrt of APpeals for
Perlt€,nrlary Leavelrsorrh, o 

.Oe Et8hth Ctrcrlt (2012).

Respofldent.
AITIDAYIT TOXU

* REI,{TED cAsn: JoEI GRIGoRY I.AxBRos v6.

PEIIUION }O( ITBIT OF EASEAS COR}US XY A PERSOtr IlI IEDERAL CUSIOTY -
TITT,E 28 tr. S.C. !2241;

A[D/OR

}IRIT OT AUDITA QT]EREIA . I]NDBR ITE "AII HRITS AC:TII, - TITI,E 28

U.s.c. 51651(a), u.S. vs. u0ReAI, 74 s. Ct. 247,249-253 e y:{. 4 (1954) i
UsA vB. sILvA, 423 Im. Alpx. 809, & r . 2 (10th Cir. 2011), Crtrng -
tr.s. ws. rfl.LgR, 599 r.3d 484, 4s7-488 (5th clr. 2O1O) (collectlng cases).

Couns Now the perlltoner (herelaafter M0VIIT), JOEN CRncORy LA),IBROS, sDd

hereby moves rhls Bonorabte Courr for leave to flte a ',?ETITfON IOR r,lRlT 0F HABEAS

CoxPUSrradd/or "t.RrT OF AUDITA QI,.EREr,A,,, by a prlsoner in federal custody.

Thls notlon 1s blought due !o the U.S. Su?reme Courtrs rullngs rhat

slrengtheDs rlghts to counsel durtng plea baxgalnlng. oa Match 21, 20I2J rhe U.S.

Supreae Court handed dorrn two (2) declslons rhat expaEded the opporrunltles for

t.
EXXIBIT A.
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JOEII GBEmRY LAXBROS, Pro Se
Reg. No. 00436-124
U.S. Penltentlary I,eav€ rorth
P.o. 3ox 1000
Leavensorth, Karsas 66048-1000 USA

I]NITED STATES DISTRICT COURT

IOR INE DISTRICI OE KANSAS

JOf,II GP.EGORY I,A}IBROS,
* CASE I{UHBBR:

Petltioner,

CLAIIDE ArE, llarden U. S.
Petritentlary teaverr*orth,

RELAZED CASE: -Iof,r.l GREGORY LA BRoS vs.
q!4, Docket No. t2-2427 ,
U.S. Court of Appeals for
for the Etghth Ctrcutt.RespoT}dent.

* AIrIpAVTT roR

INDEX AND EXEI}ITS

FOl

PEITTIOX FOR }I?IT OT EABBAS COR?trS

BY A PERSOI IN TmERAL COSTOm - :frTr,E 28 0.S.C. 52241

A]TI}/OR

WRIT OF AUDITA QIIEREI,A - II}IDf,B fTE "AIJ WRITS ACI'',
TIrLE 28 U.S.C. !165I(a), U.S. vs. I.!oRCAN, 74 s. Ct.
241, 249-253 6. FN. 4 (I954)i USA vs. srl-vA, 423 Fm.
APPX. 809, & rN. 2 (10th clr. 2011), Cltttrs - U.S. vs.
r'{rrJJR, 599 r.3d 484, 487-488 (5rh Ctr. 2010) (collecttng
cases).

C0MES NOW the Petltlooer (hereinafter Movan.), JOIIN GRIGORY LAMBROS,

and hereby requeEts this Court to lncorporate the affldavits aEd exhlbits attached

ro this rrfMEx AND EXHfBITS", as part of Movant's IfRIT 0F HABEAS CoR?US aad/or

I{RIT OI AUDfTA QUERXI-A, ln declding whether facts alleged slate a claim. See,

EXEIBIT B.

1.


