March 02, 2009

John Gregory Lambros

Reg. No. 00436-124

U.S. Penitentiary Leavenworth

P.0. Box 1000 U.S5. CERTIFIED MATL NO.
Leavenworth, Kansas 66048-1000 7007-2560-0000-5677-1186
Website: www.BrazilBoycott.org

CLERK OF THE COURT

U.S. District Court for the Southern District
of Florida

United States Courthouse

400 North Miami Avenue

Miami, Florida 33128

Tel. (305) 523-5100

RE: USA vs. RAYO-MONTANO, et al., Criminal No. 1:06-cr-20139-DMM (All Defendants)

Dear Clerk:

Attached for FILING in the above-entitled action is one (1) original and one (L)
copy of:

l. JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION - OR
ALTERNATIVELY - JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS CURIAE
BRIEF. Dated: March 2, 2009.

Please contact me if T have not followed any of the filing rules.

Thank you in advance for your consideration in this most impertant matter.

e —

_--8incerely,
e

in Gregory Lambros, Pro Se

CERTIFICATE OF SERVICE

I declare under the penalty of perjury that a true and correct copy of the above
listed motion was mailed within a stamped addressed envelop from the USP Leavenworth
legal mail box/room on this 2nd DAY OF MARCH, 2009, TO:

2. Clerk of the Court, as addressed above.

3. Andrea G. Hoffman, U.S. Asst. Attorney, 11200 N.W. 20th Street, Miami, Florida 33172.

4. Hugo A. Rodriguez, Attorney, 1210 Washington Ave., Suite 220, Miami Beach, Florida
33139. Tel. (305) 373-1200.

5. Luis Tgnacio Guzman, Consel General of Colombia, 280 Aragon Ave., Coral Gables,
Florida 33134.

e

g o /L

t:zlziﬁgﬁ’ﬁ}egory Lambros, Pro Se




UNJTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

[Miami]

UNITED STATES OF AMERICA, *

Plaintiff, * CRIMINAL DOCKET NO. 1:06—cr-20139-DMM
vs. *

Honorable Judge Donald M. Middlebrooks

PABLO JOAQUIN RAYO-MONTANO, *
DAINER CAMACHO-BENITEZ, et al. * AFFIDAVIT FORM

Defendants. *

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION

OR  ALTERNATIVELY

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

COMES NOW, Intervenor or alternatively Amici JOHN GREGORY LAMBROS,
Pro Se, (hereinafter Intervenor) offering his "MOTION FOR LEAVE TO FILE A PETITICN
OF TINTERVENTION" or alternatively "MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF",
as the existence of a common question of law and fact exists before this Court. This
Intervenor will significantly contribute to the full development of the underlying
factual issues which currently violate principles of clearly established federal
law relevant to enforcing extradition treaties and the terms of specific extradi-
tions.

This Intervenor believes that the current disparity between the extradi-
tion decree’'s limitation and the sentence(s) this Court will impose upon the

Defendant's in this action, will cause an "injury in fact." See, LUJAN vs. DEFENDERS

OF WILDLJFE, 119 L.Ed.2d 351, 364 (1992). Defendant's DAINER CAMACHO-BENITEZ,
PABLO JOAQUIN RAYO-MONTANCO, and other defendant's within this action who have been

or will be extradited from COLOMBIA, BRAZIL, and VENEZUELA will be sentenced to more
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than thirty (30) years. Sentences for criminal offenses may not exceed thirty (30)

vears within the countries of COLOMBIA, BRAZJL, and VENEZUELA, thus language of

the sentence limitation is contained within the extradition decree from the Supreme
Court's of COLOMBIA, BRAZIL, and VENEZUELA and the Ministry of Foreign Affairs when
extraditing persons to the United States. Therefore, if the Defendant's within this
action are sentenced to more than thirty (30) years - disparity between the extradi-
tion decree limitation and the sentence imposed - proof is offered as to a sufficient
possibility of "future injury." This injury may be "redressed by a favorable
decision" by this Court with the assistance of this Intervenor.

The Defendant's in this action have a legal right to be protected at a
sentencing hearing, when pure issues of law are pregented which set forth the prin-
ciples of interpretation and international comity relevant to enforcing extradition

treaties and the terms of specific extradition. RAUSCHER and BROWNE established

that the extraditing country's expectations regarding punishment limitations must be

respected if they are within that country's rights under the extradition treaty.

See, U.S5. vs. RAUSCHER, 119 U.S. 407, 7 S5.Ct., 234, 30 L.Ed. 425 (1886), and JOHNSON

vs. BROWNE, 205 U.S. 309, 27 5.Ct. 539, 51 L.Ed. 816 (1907). (emphasis added). In
RAUSCHER, the Supreme Court found that an extraditing country has the right to
decide the grounds of extradition, which bind the receiving country. See, RAUSCHER,
119 U.S, at 419-20. Also, "the processes by which it is to be carried into effect.”
RAUSCHER, 119 U.S5. at 420-~21. Most importantly, this means that language in a
foreign nation's extradition order invoking provisions of an extradition treaty must

be enforced by federal courts. See, BROWNE, 205 U.S. at 311-12.

JURISDICTION

L. John Gregory Lambros believes this Court may allow him
"PERMISSIVE" intervention in this action, as the existence of a common question of
law and/or fact exists. See Fed. R, Civ. P. 24(b)(1)(B).
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2. INTERVENTION HAS BEEN ALLOWED IN CRIMINAL CABES: A women

convicted of selling cocaine would be permitted to intervene in habeas corpus
action brought by individuals convicted of cocaine-related offenses to challenge
constitutionality of provisions of gtate law governing treatment of particular
felony drug offenders, where, her principal contentions were similar to those

raised by named plaintiffs in original petition, so that there were common questions
of law and fact; and where addition of women would not unduly delay or prejudice

adjudication of rights of original parties. See, UNITED STATES EX REL. CARMONA vs.

WARD, 416 F.Supp. 276 (S.D. NY. 1976).

3. This motion is timely as Plaintiff's DAINER CAMACHO-BENITEZ,
PABLO JOAQUIN RAYO-MONTANO, and possibly others have not been sentenced by this
Court. Thus, Plaintiff's right to appeal sentencing within this court have not
expired.

4. Intervenor John CGregory Lambros was arrested in Brazil in 1991
by U.S. and Brazilian Officials, as per the request of the United States Government.
After contesting extradition to the United States, he was extradited to the United
States in June 1992 and convicted of cocaine offenses in January 1993. Lambros was

sentenced to MANDATORY LIFE WITHOUT PAROLE for conspiracy to distribute cocaine and

three counts of possession-with-intent-to-distribute cocaine. Lambros challenged
the disparity between Brazil's extradition treaty, which clearly states in ARTSCLE XI:

"The determination that extradition based upon the
request therefore should or should not be granted
shall be MADE [N ACCORDANCE WiTH THE DOMESTIC LAW
OF THE REQUESTED STATE [Brazil], and the person
whose extradition is desired shall have the right

to use such remedies and recourses as are autherized
by such law."

EXHIBIT A. ({STATE vs. PANG, 940 P.2d 1293, 1358), affirmed 139 L.Ed2d 608 (1997)

and his sentence, to no-avail. Brazil's Constitution clearly states within ARTICLE
5, Clause XLVII(b) that there will be no sentence of LIFE [in prisomn]. Also ARTICLE
75 of the Brazilian Criminal Code, limits the maximum prison sentence to thirty (30)

years. See trial excerpts from the extradition of MARTIN SHAW PANG by Brazilian
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Supreme Court Justice MARCO AURELIO and Justice CELSO DE MELLO. when they granted

the request of extradition of PANG to the United States, with the following

RESTRICTIONS:

"[ also exclude the possibility of [this person]
receiving a LIFE SENTENCE, therefore establishing
that he cannot REMATN UNDER THE STATE'S CUSTODY
FOR MORE THAN THIRTY (30) YEARS." (emphasis added)

EXHIBIT B. See, PANG, at 1350.
".... I grant the request now under examination, with

the RESTRICTION, which I consider necessary, of COMMUTING

the LIFE SENTENCE to a PRISON SENTENCE NOT TO EXCEED 30

(THIRTY) YEARS, agreeing completely with the learned vote

of the Honorable Mauricic Correa." ({emphasis added)

EXHIBIT C. See, PANG, at 1352.

Lambros' attorney refused to appeal his MANDATORY LIFE SENTENCE as to the disparity
between Brazil's extradition treaty - which does not allow a prison sentence to
exceed 30-years - and his sentence. Lambros' appeal was based only on the fact
that his conspiracy charge was not mandated, as the MANDATORY part did not take

effect until November 1988. ILambros was resentenced. See, U.S5. vs. LAMBROS, 65

F.3d 698 (8th Cir. 1995). See, EXHIBIT D. (U.S. vs. LAMBROS, 65 F.3d at 698)

PARTIES

5. To the best of this Intervenor's knowledge, the following
defendant's in this above—entitled action have been extradited from foreign
countries to be prosecuted in this action: (or in the process of being extradited)

a. PABLO JOAQUIN RAYO-MONTANO: Defendant RAYO-MONTANO was

arrested in BRAZIL on or about May 17, 2006 by DEA and Brazilian Officials, as per

a grand jury indictment in this above-entitled action. Defendant RAYO-MONTANO may

be sentenced to LIFE SENTENCES (possibly MANDATORY LIFE) in Counts 1, 2, and 3, when
consulting the STATUTE and the U.S. FEDERAL SENTENCING GUIDELINES {18 USCS Appx).
Defendant RAYO-MONTANO is a citizen of COLOMBIA. — Brazil's Constitution and

domestic law do not allow LIFE SENTENCES AND ONLY ALLOW A PERSON TO “REMAIN IN THE
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STATE'S CUSTODY FOR NO-MORE THAN THIRTY (30) YEARS." See, EXHIBIT B. The
docket sheet does not reflect RAYO-MONTANO's return to the United States, as his
extradition proceedings Iin Brazil have not been finalized. (Intervenor only has
docket sheet entries thru 1/13/2009 - entry #754)

b. DAINER CAMACHO-BENITEZ: Defendant CAMACHO-BENITEZ was

arrested in COLOMBIA by DEA and Colombian Officials, ag per a grand jury indictment
in this above-entitled action. Defendant CAMACHO-BENITEZ was extradited from
Colombia oun or about 2008 and this Court appointed ATTORNEY HUGO A. RODRIGUEZ,

Miami, Florida to represent him in this action, See, DOCKET SHEET entries: 569,

570, 573, 574, 575, & 581. On MAY 24, 2008, this Intervenor (Lambros) wrete Attorney
Rodriquez via U.S. Certified Mail No. 7005-3110-0003-4742-4904 - advising him of
of the "QUESTION OF LAW OR FACT IN COMMON" in this action:

"THE TERM OF SUPERVISED RELEASE MUST BE
INCLUDED WITHIN CAMACHO-BENITIZ's TOTAL
SENTENCE WHICH CAN BE NO MORE THAN THIRTY
{30) YEARS - as per the language of the
sentence limitation contained within the
extradition decree from the Supreme Court
of COLOMBIA and the Ministry of Foreign
Affairs when extraditing."

Research indicates that the Colombian Supreme Court ALWAYS includes a resclution
that states, "...., if extradited and convicted, .... must not be sentenced to

remain under the State's custedy for more than THIRTY (30) YEARS." See, U.S. vs.

GALLO-CHAMORRO, 48 F.3d 502, 503 (llth Cir. 1995); U.S. vs. ABELLO-SILVA, 948 F.2d

1168, 1174 (10th Cir. 1991). Also, USA vs. SALAZAR-ESPINOSA, et al., Docket No.

1:05-cr-00517-1LAK-1, U.S. District Court for the Southern District of New York.

Defendant CAMACHO-BENITEZ and his Attorney Hugo Rodriguez filed a "NOTICE OF INTENT

TO PLEAD GUILTY" on October 7, 2008, that was entered into the docket sheet as
entry number 715. See, EXHIBIT E. (Docket Sheet entry 715 on 10/07/2008). It
is Intervenor Lambros' understanding that CAMACHO-BENITEZ has not been sentenced
in this above-entitled action, thus the "QUESTION OF LAW AND/OR FACT [N COMMON" is

ripe for adjudication.



c. UNENOWN DEFENDANT'S WITHIN THIS ABOVE-ENTITLED ACTION

THAT WILL BE EXTRADITED FROM COLOMBIA, BRAZIL, AND VENEZUELA: Intervenor Lambros

incorporates all unknown Defendant's within this action who will be or have been
arrested in Colombia, Brazil, and Venezuela, and extradited to the United States
to be prosecuted within this action. These unknown Defendant's, if extradited, will
have RESTRICTION of commuting life sentences and establishing the fact that they

CANNOT REMAIN UNDER THE STATE'S CUSTODY FOR MORE THAN THIRTY (30) YEARS.

d. INTERVENOR JOHN GREGORY LAMBROS: Lambros incorporates

paragraph four (4) on page 3 & 4 within this motion. (Jurisdiction)

e. LUIS IGNACIO GUZMAN, Consel General for Colombia:

Intervenor Lambros has written Consel General Guzman via U.S. Certified Mail on
June 3, 2008 and November 17, 2008, explaining the "QUESTION OF LAW AND/OR FACT IN
COMMON" - :

"Whether the United States Court's are not enforcing
the conditions/resolutions within the extradition
decree by the Supreme Court of Colombia when they

do not include the term of 'SUPERVISED RELEASE' within
the maximum thirty (30) year term of custody?”

Counsel General Guzman responded to Intervenor Lambros on July 30, 2008, stating
"we have taken due note of its contents". Counsel General Guzman's office is
located in Coral Gables, Florida, thus his appearance within this action will not
impose severe travel problems when requested to appear as a witness to interpret
the extradition ORDER of the Supreme Court of Ceclombia.

f£. ANDREA G. HOFFMAN, Assistant U.5. Attorney: On May 5,

2006 Attorney Hoffman and U.S. Attorney Acosta filed an indictment in this action.
The "CERTIFICATE OF TRIAL ATTORNEY" for the U.S. was signed by Attorney Hoffman,
Court ID# A5500885, and submitted within the extradition requests sent to Brazil
and Colombia. Intervenor Lambros has written Attorney Hoffman via U.S. Certified
on March 27, 2007 regarding the illegal extradition of RAYO-MONTANO from Brazil.

Attorney HOFFMAN has never responded to Lambros.
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2. BOYCOTT BRAZIL - www.BrazilBoycott.org: I[ntervenor
John Gregory Lambros is founder and President of '"BOYCOTT BRAZIL" a website and
non-profit organization to educate the world as to the illegal extradition processes
that exist within Brazil's State and Federal Government. Also, the objective of
"BOYCOTT BRAZIL" is to undertake actions on the behalf of persons being extradited
to the United States "in a way that will increasingly assure that they receive
the sentence limitations contained within extradition decrees and treaties, which
are made in accordance with the domestic laws of the requested country.'" Therefore,
effective and enduring representation in the decision making councils of government,
as well as by applying processes which will obtain direct or indirect reimbursement
for the unfair exploitation to which they may have been subjected. "BOYCOTT BRAZIL"
has over one milliom (1,000,000) supporters worldwide and commanded TOP LISTING -
lst place - search engine ratings within Google, Yahoo!, and MSN for over ten (10)

years under the terms "BOYCOTT BRAZIL" and "BRAZIL BOYCOTT".

CLAIMS

6. The principle claim as to whether the term of "SUPERVISED
RELEASE" must be included within the conditions of extradition limiting what
sentence could be issued to persons extradited to the United States, will be
presented within two (2) issues, as the Countries of Colombia and Brazil are

currently represented within this action.

7. ISSUE ONE (1):

WHETHER THE EXPECTATIONS OF THE EXTRADITING COUNTRY -
COLOMBIA -, AS EXPRESSED IN ITS EXTRADITION ORDERS AND
TREATY, ARE HONORED, WHEN A TERM OF "SUPERVISED RELEASE"

IS NOT INCLUDED WITHIN THE THIRTY (30) YEAR LIMITATION
IN REMAINING UNDER UNITED STATES CUSTODY. CAMACHO-BENITEZ's
SENTENCE WILL VIOLATE THE TERMS OF THY EXTRADITON TREATY
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AND DECREE LIMITATIONS IF HE REMAINS UNDER THE
CUSTODY OF THE UNITED STATES FOR MORE THAN THIRTY
{30) YEARS. - THE CONDITIONS OF CAMACHO-BEKITEZ's
EXTRADITION FROM COLOMBIA LIMITED WHAT SENTENCE COULD
BE ISSUED AS WELL AS WHAT SENTENCE COULD BE SERVED.

8. ISSUE TWwO (2):

WHETHER THE EXPECTATIONS OF THE EXTRADITING COUNTRY -
BRAZIL. —, AS EXPRESSED IN ITS EXTRADITION ORDERS AND
TREATY, ARE HONORED, WHEN A TERM OF "SUPERVISED RELEASE"
IS NOT INCLUDED WITHIN THE THIRTY (30) YEAR LIMITATION
IN REMAINING UNDER UNITED STATES CUSTODY. PABLO JOAQUIN
RAYO-MONTANO SENTENCE WILL VIOLATE THE TERMS OF THE
EXTRADITION TREATY AND/OR DECREE LIMITATIONS I¥ HE
REMAINS UNDER THE CUSTODY OF THE UNITED STATES FOR MORE
THAN THIRTY {30) YEARS. - THE CONDITIONS OF PABLO
JOAQUIN RAYO-MONTANO's EXTRADITION FROM BRAZIL LIMITED
WHAT SENTENCE COULD BE ISSUED AS WELL AS WHAT SENTENCE
COULD BE SERVED.

DISCUSSION:

9. Defendant's RAYO-MONTANO, CAMACHO-BENITEZ and [ntervenor Lambros
where indicted on cocaine-related offenses. All U.S. drug law violations include

as part of the SENTENCE a REQUIREMENT that the person be placed on a term of

SUPERVISED RELEASE after imprisonment. See, Title 21 U.S.C. §841(b)(Ll)(A):

". ... Notwithstanding section 3583 of Title 18, a sentence

under this subparagraph shall, in the absence of such prior
conviction, impose a TERM OF SUPERVISED RELEASE of at least
5 years in ADDITION TO SUCH TERM OF IMPRISONMENT and shall,
if there was such a prior conviction, impose a TERM OF
SUPERVISED RELEASE of at least 10 years in ADDITION TO SUCH
TERM OF IMPRISOMMENT." (emphasis added)

10. The United States Court of Appeals for the Ninth Circuit has

ruled and clearly stated within the following cases that "SUPERVISED RELEASE" is a
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"TERM OF IMPRISONMENT", because the supervised release term itself is part of

the punishment imposed for a person's original crime. See, U.S. vs. ROBERTS, 5

F.3d 365, 368-369 (9th Cir. 1993):

Roberts was advised by the Court that he faced a
statutory maximum sentence of twenty (20) vyears,
as per Title 21 U.S.C. §841(b)(1)(C). (emphasis added)

"At sentencing, Roberts received the twenty (20) year
maximum PLUS a three (3) year term of SUPERVISED RELEASE
pursuant to the Sentencing Guidelines. .,..... If Roberts
violates the conditions of his SUPERVISED RELEASE, the
Court may revoke his SUPERVISED RELEASE AND SEND HIM BACK
TO PRISON FOR UP TO THREE (3) MORE YEARS. 18 U.s.C.
§3583(e}(3). Thus, Robert's MAXIMUM SENTENCE IS5 AT LEAST
TWENTY-THREE (23) YEARS, NOT TWENTY (20) YEARS. Because
of the term of SUPERVISED RELEASE, Roberts received a
POTENTIALLY LONGER SENTENCE THAN HE WAS APPRISED OF AT
HIS PLEA HEARING. (emphasis added)

11. Also see, U.S. vs. ETHERTON, 101 F.3d 80, 81 {(9th Cir. 1996):

Etherton was sentenced to 51 months in prison for one count
of conspiracy to manufacture marijuana in violation of Title
21 USC §841(b)(1)(C) and §846.

The district court sentenced Etherton to 51 months in prison
to be followed by a three (3) vear term of SUPERVISED RELEASE.

Etherton completed his prison term and began serving his
SUPERVISED RELEASE.

Etherton violated the terms of his SUPERVISED RELEASE, and
the Court sentenced him to SEVEN (7) MONTHS IN PRISON.

The Ninth Circuit ruled, "The seven months imprisonment is
not punishment for a new substantive offense, rather 'TIT IS
THE ORIGINAL SENTENCE THAT IS EXECUTED WHEN THE DEFENDANT
IS RETURNED TO PRISON AFTER A VIOLATION OF THE TERMS OF ...
SUPERVISED RELEASE.' UNITED STATES vs. PASKOW, 11 F.3d 873,
881 (9th Cir. 1993). We held in PASKOW that 'A TERM OF
SUPERVISED RELEASE ... IS SIMPLY PART OF THE WHOLE MATRIX
OF PUNISHMENT WHICH ARISES OUT OF A DEFENDANT'S ORIGINAL
CRIMES." Jd. at 883"

1Z. The ahove case law proves that the term of "SUPERVISED RELEASE"
must be included within the sentence issued by this Court when sentencing Defendant's
RAYO-MONTANO and CAMACHO-BENITEZ, so as to meet all expectations of the extraditing

country.



AMICUS CURIAE

13. This Intervenor requests that this Court "IN THE ALTERNATIVE"

allow JOHN GREGORY LAMBROS to file an AMICUS CURJAE BRIEF or MEMORANDUM COF LAW in

this action.

14. The legal definition of AMICUS CURIAE is as follows:

Means literally, friend of the court. A person with
strong interest or views on the subject matter of an
action may petition the court for permission to file
a brief, ostensibly on behalf of a party but actually
to suggest a rationale consistent with its own views.

See, BLACK'S LAW DICTIONARY, 75 {(5th ed. 1979)

5. John Lambros believes as AMIEI has stated an [NTEREST IN THE

CASE and the above information is RELEVANT and DESTRABLE, since it alerts this
Court to possible inplications of law in sentencing the Defendants in this action.
16. Lambros believes even when a party 1s very well represented,
an amicus mayv provide important assistance to the Court. '"Some amicus briefs
collect background or factual references that merit judicial notice. Some friends
of the court are entities with particular expertise not possessed by any party to
the case. Others argue points deemed too far-reaching for emphasis by a party
intent on winning a particular case. S5till others explain the impact a potential
holding might have on an industry or other group." See, LUTHER T. MUNFORD, WHEN

DOES THE CURJAE NEED AN AMICUS?, 1 J.App. Prac. & Process 279 (1999).

17. Lambros does not want to undertake the distasteful task of
showing that the attorney for the parties he wishes to support is incompetent. See,

Robert L. Stern, APPELLATE PRACTICE IN THE UNITED STATES 306 (2d ed. 1989) (The

lawyer preparing an amicus brief "would normally be unwilling to state, except in
most unusual circumstances, that the counsel for the party being supported will deo
an inadequate job.").

18. A restrictive policy towards this amicus may create the

perception of viewpoint discrimination and the openness of this Court.
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RELIEF

19. Lambros requests this Court to grant him permissive inter-
vention in this action, as the existence of a common question of law and/or fact
exists.

20. Lambros requests in the ALTERNATIVE to be allowed to file
an amicus brief or amicus memorandum of law.

21, I JOHN GREGORY LAMBROS, declare under cthe penalty of perjury

that the foregoing is true and correct. Title 28 USCA §1746.

EXECUTED ON: MARCH 02, 2009

J regory Lambros, Pro Se
/////ﬁiz?/ﬁg. 00436-124
U.S. Penitentiary Leavenworth
P.0. Box 1000
Leavenworth, Kansas 66048-1000 USA

Website: www.BrazilBoycott.org

e
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132 Wash.2d 852
g STATE of Washington, Respondent,
: .
Martin Shaw PANG, Petitioner.
No. 64786-1.
Supreme Court of Washington,
En Bunec.
Argued April & 1997,
Decided July 31, 1997,

Defendant was charged with four counts
urder in the first degree and one count

v. PANG 1293
1293 fWach. 1397}

of arson in the first degree. The Superior
Court, King County, Larry Jordan, J., denied
motion to dismisg or sever murder counts.
Defendant, moved for direet. discretionary re-
view. The Supreme Court, Smith, J., held
that: {1) defendant had standing fo object 1o
violation of terms of order on extradition
issued by Federal Supreme Court of Brazl:
(2} Brazil did not waive any objection it eould
have made to prosecution for murder; (3
specialty doctrine prohibited state from Pres-
ecuting defendant for crimes speci fieally ex-

cluded in extradition order; and (4) state was
obligated to follow demsmn of Federal Su-
preme Court of Brazil which ruled that, as 4
condition for extradition, defendant eould not
be prosecuted on murder counts.

Wash.

Reversed.

Durham, C.J., filed dissenting opinion in
which Dolliver and Talmadge, JJ., joined.

Alexander, J., filed opinion joining in
dissent,

1. Extradition and Detainers e=19

In absence of asylum country’s consent
to prosecution of accused for crime other
than that for which accused was extradited,
extradited person may raise any objections
Lo post-exiradition proceedings that might
have becn rajsed by rendering country.

2. Extradition and Detainers &=19

Only asylum country’s express conseni
to prosecution will be eonsidered a waiver of
doctrine of specialty, under which reguesting
country may not prosecute aecused for a
crime other than that for which aceused was
extradited.

3. Extradition and Delainers ¢=19

Letter from Brazil Minister of Justice to
United States Attorney General, in whieh
Minister discussed ruling by Brazil's Federal
Supreme Court. that state could try extradi-
tee for arson but not for murder, was neither
an implicit waiver nor an explicit waiver of
doetrine of speciaity, and thus defendant had
standing to asscrt limitations on his post-
extradition prosecution; Minister explained in
follow-up letter than he had provided no type

EXHIBIT A,
/71[—')7“?"1‘--—0 \37 SLwpgime T,

j29 L. rdrd 408 (J??'?’}
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OPINTON APPENDIX B—Continued

4. A declaration that there exist and wil
be forthcoming the relevant documents re-
quired by Article IX of the present Treaty.

If, within a maximum period of 60 days
from the daic of the provisional arrest of the
fugitive in accordance with this Article, the
requesting State does not present the formal
request for his extradition. duly snpported.
the person detained will be set at liberty and
4 new request for his extradition will be
accepted only when accompanied by the rele-
vant documents required by Article TX of the
present Treaty.

Article TX

The request for extradition shall be made
through diplomatic channels or, exceptional-
Iy, in the absence of diplomatic agents, it
may be made by a consular officer, and shall
he supported by the following documents:

1. TIn the case of a person who has been
convieted of the crime or offense for which
his extradition is sought: a duly certified or
anthenticated copy of the final sentence of
the competent court.

o In the case of a person who is merely
charged with the erime or offense for which
hie extradition iz sought: a duly certified or
authenticated copy of the warrant of arrest
or other order of detention issued by the
competent authorities of the requesting
State, together with the depositions upon
which sueh warrant or order may have been
issued and such other evidence or proof as
may be deemed competent in the case.

The documents specified in this Article
must contain a precise statement of the erim-
inal act of which the person sought is
charged or convicted, the place and date of
the commission of the criminal act, and they
must be accompanied by an authenticated
copy of the texts of the applicable laws of the
requesting State including the laws relating
to the limitation of the legal proceedings or
the enforcement of the penalty for the erime
or offense for which the extradition of the
person is sought, and data or records which
will prove the identity of the person sought.

The decuments in support of the reguest
for extradition shall be accompanied by 4
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duly certified translation thereof into the lan-
guage of the requested State.

Article X

When the extradition of a person has been
requested by more than one State, action
thereon will be taken as follows:

1. If the requests deal with the same
eriminal act, preference will be given to the
request of the State in whose territory the
act was performed,

5. If the requests deal with different
eriminal acts, preference will be given to the
request of the State in whose territory the
most serious crime or offense, in the opinion
of the requested State, has heen committed.

9. If the requests deal with different
criminal acts, but which the requested State
regards as of equal gravity, the preference
will be determined by the priority of the
reguests.

Article X1

The determination that extradition based
upon the request therefor should _Jege0r
shouid not be granted shall be made in accor-
dance with the domestie law of the requested
State, and the person whose extradition is
desired shall have the right to use such rem-
edies and recourses as are authorized by
such law.

Article XI1T

If ai the time the appropriate authorities
of the requested State shali consider the
documents submitted by the requesting
State, as required in Article TX of the pres-
ent Treaty, in support of its request for the
extradition of the person sought, it shall ap-
pear that such documents do not constitute
evidence sufficient to warrant extradition un-
der the provisions of the present Treaty of
the person sought, such person shall be set
at liberty unless the requested State or the
proper tribunal thereof shall, in conformity
with ite own laws, order an extension of time
for the submission by the requesting State of
additional evidence.

Article XII1

Extradition having been granted, the sur-
rendering State shall eommunicate promptly

EXHIBIT A.
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aceording to the Criminal Law Code, Article
250:

4 cause a five, exposing to risk of life,

the physical integrity or the property of

another:

Penalty—confimement, from throe o SiX

VEATS. L.
Iny eonsidering the resulting “death”, there 15
the qualifying [elanse] mcluded in the first
portion of Artiele 255, whieh says:

1f serious bodily harm results from an

erime of common danger, the
by half—-the
resulte In

intentional
prison sentence is inereased
penalty of Article 250-—if 1t
death. it is doubled. In the case of non-
intentional [erime] fillegible] and then by
lack of prudence, neghgence and lack of
ckillo—f bodily harm—as 1t relates to
fire—results from the aet, the penalty
would be increased by half, if it results in
death. the sentence imposed for Non-1n-
tentiona! Bomicide s inereased by one
third.
Now. looking at the facte in the narrative, my
ppinion i that the case, from the point of
view of dual eriminality, taking into consider-
ation Brazilian legislation. fits in the first
poriion of Article 258 of our Criminal Law
Code, Therefore 1 agrec. on this. with Jus-
tice Francisco Rezek.
There is the issue of life sentence. The
established jurisprudence of this Court, 1
_]i;,g,believe, unless T am miistaken, 1 0 lay
down conditions for granting the FExtradition,
when there is the risk of the Person Sought
heing sentenced to death. Therefore, we
procecd with the utmoslt carc in clause
XIVI1 of the list of basic guarantees, as
included in the Constitution, Article b's “ea-
put”, pertaining to foreign nationals living in
Brazl. The question is: Is it. possible to
distinguish; is it possible o establish the
application of the clause, obstructing certain
procedure, if it implies in “geath”, and not
procecd in exactly the same way, when there
is risk of a life sentence? What would he the
basis for the divergence, if guarantees are
placed in the same clause of Arlicle 57
Article b is eategorieal, in clause XLVIL
X LVIl—there will be no seniences:

EXHIBIT
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a) of death, unless war has been declared,

according to Article bd, HIX:

by of e [in prison): &~ \//J//

¢} of foreed labor: A

dy of exile:

oy of eruehy:
1 do nol see how fhis Court’s Jurisprudence
cun make a stand as 1o 1he restrietion, eon-
cerning paragraph “a” and not contnue in
{he same vein, since the basis is the same, as
to paragraph ‘b7, concerning the impossibili-
ty of & life sentence, as it exists In American
law,
Tivst, 1 am unahle-—and in this respeet [ am
one of Justice Franeiseo Rezek’s disciples—
to place the Treaty shove the Politieal Docu-
ment of the Republic [Constitution]. I look
at its coptent and 1 place the treaties at the
same level as our erdinary laws.
Speond, concerning speeific law, which some
think it is demanded by constitutional rule,
(pur Criminal Law CGode
states that no one will remain in prison for
more than thirty years. Thus, the reguire-
ment defined in oir jurisprodence 1s being
echoed by the very Braziliap Criminal Law
Code.
Therefore, i this case, 1 pemaove the possibil-
ity for the Person sought for Extradition 1o
answer for Murder in the First Degree—
having in mind the material conflict, the four
the four Murders-—and, further, 1
personj

we do have that.

counts,

also exclude the possibility of [this

receiving a life sentence, {herefore establish-

ing that he cannot remain under the State’s

custody for more than thirty years. &
LNy ST

1 grant the Reguest [for Extradition] on

these terms, therefore, partially.

[Signature ilegible]
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{y if the mentioned eriminal acts, aceording
to the laws of the Reguesting State, ar¢ also
typical here, [dual criminality] ie., if they
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mately jeined in international treaties, and
anather hased on constitutional  statute—
standard repulations that are clearly re-
vealed us unmatched in degree of validity,
efficary and authority.

Tt is necessary Lo accentianc, in this respent,
that the standard derived from intertational
treatics, within the Bragilian legal evstem,
allows the placenient of these acts of public
international law, in the hierarchy of soarees,
i the same plane and degree of efficacy
given to internal laws of an infra-constitu-
tional character. (JOSE ALFREDO BORG-
IS, in Revista de Direito Tributario {Taxa-
tion Law Magazine], vol. 27-25. pg 170-173:
FRANCISCO CAMPOS, in RDA [expansien
unlmown] 47 7 452 ANTONICG ROBERTO
SAMPAIO DORIA, “Da Lei Tributdria no
Tempo” [Of Taxation Law in Timel pg. 41,
196%: GERALDO ATALIBA. “Apontamento
de Ciencia das Financas, Diveile Financeiro e
Tributdrio” |Finanes Secience Finance and
Taxation Law Code. Annotated], pg. 110,
1969, RT [expansion unknown}; IRINEU
QTRENGER, “Cursoe de Direito Internacion-
4] Privade” [Private Iniernational Law
Course]. pg. 108-112, 1978, Forense; JOSE
FEANCTISCO REZEK, *Direito dos Trata-
dos” [Treaty Laws), pg. 470475, tems 345-
395, 1984, Forense, v.g.).

Indecdd. there is no hierarchic-standard pre-
cedence or priority of thesv_l__wim.‘arnational
aets, compared to internal positive law. spe-
cially according to clauses contained in the
Constitution of the Republic, sinee the exter-
nal standard practice is not superimposed on
what is found in our Basic Law level.

1 know, Mr. President that in 1985 this Court
changed its orientation as far as the jurispru-
dence is concerncd, which conditioned the
handing over of the person sought for extra-
dition to the existence of a formal agree-
ment—previonsly done by the requesting
State—coneerning the commutation of the
life sentence penalty in temporary sancrion
of prison sentences (RTJ 108/ 18—RTJ 111/
16).

In fact, Extradition Hearing No. 4263, re-
quested by the Government of the United
Qtates of America, led the Federal Supreme
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Couri, per majority vole to declare ©. . -
relevant the allegation for the restriciion of
lite sentence commutation in prison  sen-
Lenres, due Lo tack of pravision in the Law or
in the treaty™ (RTJ 115/ 969)

Despite the current prevailing oricntation i
this Court. 1 do nol see-congistent witd
Whe voles i previous extradition hearing:
(Fxt. 486—The Monarchy of Delgium, for
instancel —how Lo give precedence Lo penai-
tv rales only present ik formui agreements,
finternational treaties! or simply of a legal
nature as far as riles contained in the Gon-
stitution, which prohibit. absolutely. the im-
position of any penalty of u lifelong charac-
ter 100, Artieie b, elause XLVIL, h).

This constitutional prohitition, absolite and
impossible Lo bypass, containg, in reality. the
very hasis of the legal norm consolidated hy
Article 75 of the DBrazilian Criminal Code,
which limits the maximum prison sentence Lo
30 (thirty} years (DAMASIO B, DE JESLS,
“Ciodigo Penal Anotade” [Criminal Law Code
Annotated] pg. 212, 5t Edition, 1995, Sa-
ruiva: CELSO DELMANTO “Cédigo Penal
Comentado” [Comments on the Crimmal
Law Codel. pg. 121, 8rd ed., 1891, Renovar;
JULIO FABRINT MIRABETE, “Manual de
Threito Penal™ [Criminal Law Marnuall, vol.
1/320. ivem T.6.7, 9th ed., 1995, Atlas: ALVA-
RO MAYRINE DA COSTA, “Direito Fe-
nal—Parte Geral” [Criminal Taw-—General
Part]. vol. I, tome 1T/ 579, 4th ed, 1842,
Forense: JORGE ALRBERTO ROMEIRO.
“Curso de Direito Penal Militar” IMilitary
Criminal Law Course], p. 146, item No. 114,
1994, Saraiva: LUIZ VICENTE CERNIC-
HIARO / PAULC JOSE DA COSTA JUN-
10OR, “Direito Penal na Constiluicie™ [Crimi-
nal Law in the Constitution], p. 112-114,
1990, RT).

From the teachings of CELSO RIBEIRO
BASTOS (Comentédric & Constituicae do Bra-
sil” [Comments on the Brazilian Constitu-
tion], vol. 2/ 242, 1986, Saraiva) for whom the
Tirazilian criminal legislature ... grasped
very well the sense of the Greater T.aw pre-
cept”, heeause in fixing the limit of time
mentioned (CC, Article 75), 1t defined the
maximum  penalty  legally possible in our
country.
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Id.  The Fifth Cireuit reasoned that the
Commission’s invocation of broader authority
to support section 4B1.1 would have prospec-
tive application. Id. Following the Rellazer-
tus opinion, the Sentencing Commission sub-
mitted to Congress a nearly identical amend-
ment to the background commentary to see-
tion 4B1.1. 60 FedReg. 25074, 25086-87
(1995). If there is any doubt that the Com-
mission was relying on section 994(h) as its
authority for the inclusion of conspiracy in
the enumeration of offenses, sueh doubt is
swept away by the Commission’s more recent
efforts to extend the statutory basis to sec-
tion 994, specifically subsections (a)<(f). The
amendment specifically cites 28 U.S.C.
§ 994(a)~(f) as authority for section 4B1.1.
Moreover, the stated reason for the addition-
al background commentary is the Price deci-
sion. 60 Fed.Reg. at 25087. This proposed
amendment confirms that the Commission’s
sole rationale and authority for section 4B1.1
is section 994(h), and remained so at the time
Mendoza-Figueroa committed his offense,
entered his guilty plea, and received his sen-
tence.

In my view, Price and Bellazerius have the
better argument because they apply the
guidelines and commentary as written. The
Sentencing Commission plainly meant what
it said in stating that section 994{h) was the
basis of its Guideline. This is made abun-
dantly clear by the Commission’s proposal to
modify the basis for the Guideline, as noted
by the Fifth Circuit in Bellazerius, 24 F.3d at
702, and by the Commission’s subsequent
submission of the modification to Congress.
60 Fed.Reg. at 25088.

For these reasons, I conclude that the
Sentencing Commission exceeded its statuto-
ry authority by including a drug conspiracy
offense in the definition of a career offender,
and T would reverse the sentence.
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UNITED STATES of America, Appellee,
Y.
John Gregory LAMBROS, Appellant.
No. 94-1332.

United States Court of Appeals,
Eighth Circnit,

Submitted May 18, 1995.
Decided Sept. 8, 1995.

Following his extradition from Brazil,
defendant wag convicted in the United States
District Court for the District of Minnesota,
Diana E. Murphy, J., of conspiracy to distrib-
ute cocaine and three counts of possession of
cocaine with intent to distribute. Defendant
was sentenced to life in prison, and he ap-
pealed. The Court of Appeals, Wollman,
Circuit Judge, held that: (1) defendant was
not subject to statute’s mandatory life sen-
tence for conspiracy to distribute cocaine; (2)
career offender provisions of Sentencing
Guidelines were applicable to defendant’s
conspiracy convietion and one of his posses-
sion econvictions; (3) evidence established
that defendant was not tortured in Brazl
with complicity of American officials while he
awaited extradition; (4) evidence sustained
finding that defendant was competent to
stand trial; and (5) evidence sustained find-
ing that defendant willfully perjured himself,
warranting sentencing enhancement for ob-
struction of justice.

Convictions affirmed; sentence vacated
and remanded.

1. Conspiracy €51

Defendant who was convicted of a con-
spiracy to distribute cocaine was not subject
to statute’s mandatory life sentence, where
statute did not take effect until well after
congpiracy end date charged in indictment.
Comprehensive Drug Abuse Prevention and
Control Act of 1970, § 401(b}(1)(A)i), as
amended, 21 U.S.C.A. § 841(bX1)(A)ii).

2. Criminal Law &=51

Defendant who was convicted of conspir-
acy to distribute cocaine was not eligible for
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10/01/2008)

16/06/2008

Judgment Returned Lxecuted as to Evder Xiomara Bejarane-Olava on
9/26/08. (vik) {Entered: 10/06/2008)

10/07/2008

NOTICE of Inteni 1o Plead Guilry by Dainer Camacho-Benitez %f

(Rodriguer. Hugo) (Entered: 10/07/2008)

10/07/2008

ORDER granting 694 Motion for clarification as to who should continue
representation of the defendant as 1o Adalberio Pena-Cordoba (32).
Signed by Judge Donald M. Middlebrooks on 10/6/08. (ik) (Entered:
10/07/72008)

10/07/2008

Atlorney update in case as to Adalberto Pena-Cordoba. Attorney
Kenneth Mitchell Swartz terminated. (Ik) (Entered: 10/07/2008)

10/08/2008

717

MOTION 1o Continue Trial by Adalberto Pena-Cordoba. Responses due
by 10/27/2008 {Garcia. Ruben) (Entered: 10/08/2008)

10/08/2008

AMENDED JUDGMENT as to Eyder Xiomara Bejarano-Olaya (18),
Count{s) 4. Dismissed: Count(s) 4s. Defendant sentenced 1o 70 months
imprisonment to be followed by 3 vears of supervised release. Defendant
assessed $100.00, Defendant shall receive credit for time served since
5/16/06. Signed by Judge Donald M. Middlebrooks on 10/8/08. (tp)
(Entered: 10/092008)

10/09/2008

719

Sealed Document (1go) (Entered: 10°10-2008)

10/09/2008

720

Sealed Document (1go) (Entered: 10710/2008)

10/1072008

ORDER AMENDING JUDGMENT AND COMMITMENT. 712
Moftion 1o Reduce Sentence as to Fidel Sandoval-Rosero (23) is Granted.
The previously imposed sentence 1s reduced to time served. All other
condittons previously imposed shall remain in full force and effect.
Signed by Judge Donald M. Middlebrooks on 10/10/08. {1p) (Entered:
10/10/2008)

10/14/2008

NOTICLE OF ATTORNEY APPEARANCE: Martin L. Roth appearing
for Ever Giovanni Hurtado-Paz {Roth. Martin) (Entered: 10/14/2008)

10/14/2008

ORDER CONTINUING TRIAL as to Adalberto Pena-Cordoba Time
excluded from 1271708 until 1/5/09. Jury Tral reset for 1/5/2009 09:00
AM 1In West Palm Beach Division belore Judge Donald M.
Middlebrooks. Motion granted 717 MOTION to Continue Trial filed by
Adalberto Pena-Cordoba. Signed by Judge Donald M. Middlebrooks on
10/14/08. (tp) (kntered: 10/15/2008)

10/15/2008

724

Minute Lntry for proceedings held before Judge Donald M.
Middlebrooks: Sentencing held on 10/15:2008 for Luis Scgundo
Polanco-Garcla (8). Count(s) 1. 2. 2s. 3. 3s. Dismissed: Couni(s) 1s,
Defendant sentenced to 135 months imprisonment to be followed by 3
vears of supervised release. Defendant assessed $100.00. Court Reporter:
Karl Shires. Phone: 561-514-3728 (ary Modilied on 10/16/2008 (ar).
(Entered: 16/15/2008)
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