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RE: USA vs. WILBER ALIRIO VARELA, et al., CRIMIKAL NO. 1:04—-cr-00126-EGS -

Judge Emmet G. Sullivan

Dear Clerk:

Attached for FILING in the above-entitled action is one (1) original and one

(i) copy of:

1. "JOUN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION
- OR ALTERNATIVELY - JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS
CURIAE BRIEF." Dated: September 14, 2009.

Please contact me if I have not followed any of the filing rules.

Attached 1is copy of the first page of the enclosed motion, PLEASE FILE/DATE
STAMP SAME AND RETURN TO ME FOR MY RECORDS. THANK You!!!!

Please note that 1 have served all effected parties, as listed within the

below certificate of service.

Sincerely,
%A—
J regory Lambros, Pro Se

CERTIFICATE OF SERVICE

T declare under the penalty of perjury that a true and correct copy of the
above 1listed motion was mailed within a stamped addressed envelop from the
United States Penitentiary Leavenworth's legal mail box/rocm on this la4th DAY

OF SEPTEMBER, 2009, TO:



September 14, 2009

John Gregory Lambros

Reg. No. 00436-124

U.S. Penitentiary Leavenworth

P.C. Box 1000

Leavenworth, Kansas 66048-1000

Website: www.BrazilBoycott.org
U.S. CERTIFIED MAIL
#7008-1830-0004-2648-5857

CLERK OF THE COURT

U.S5. District Court for the
District of Columbia

U.5. Courthouse

333 Constitution Avenue, N.W.

WASHINGTON, D.C, 20001

RE: USA vs. WILBER ALIRIO VARELA, et al., CRIMINAL NO. 1:04-cr-00126-EGS -
Judge Emmet G. Sullivan

Dear Clerk:
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1. *“JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION
- OR ALTERNATIVELY - JCOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS
CURIAE BRIEF." Dated: September 14, 2009.

Please contact me if I have not followed any of the filing rules.

Attached is copy of the first page of the enclosed motion, PLEASE FILE/DATE
STAMP SAME AND RETURN TO ME FOR MY RECORDS. THANK YOU!!!!

Please note that I have served all effected parties, as listed within the
below certificate of service.

Sincerelys—-
< % AL
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CERTIFICATE OF SERVICE

I declare under the penalty of perjury that a true and correct copy of the
above listed motion was mailed within a stamped addressed envelop from the
United States Penitentiary Leavenworth's legal mall box/room on this 14th DAY
OF SEPTEMBER, 2009, TO:




2. Clerk of the Court, as addressed above.

3. U.S. Attorney Glenn C. Alexander, U.S5. Department of Justice, Narcotic and
Dangerous Drug Section, 1400 New York Avenue, NW, Bond Building, 8th Floor,
Washington, DC 20005.

4, Carlos J. Vanegas, Attorney - Federal Public Defender - €25 Indiana
Avenue, NW, Suite 550, Washington, DC 20004, Represents LUIS HERNANDO
GOMEZ-BUSTAMANTE.

5. Alexei Schacht & Paul R. Nalven, Attorney's — NALVEN & SCHACHT - 350 Fifth
Avenue, Suite 4022, New York, NY 10118. U.S. CERTIFIED MAIL NO,
7008-1830-0004-2648-5864. Represents JUAN CARLOS RAMIREZ-ABADIA.

6. Thomas Abbenante, Attorney - THOMAS ABBENANTE, ESQ. - 1919 Pennsylvania
Avenue, NW, Suite 200, Washington, DC 20006, Represents JAIRO APARICIO-LENIS.
7. EMBASSY OF COLOMBIA, Attn: Counsel General, 2118 Leroy Place N.W.,
Washington, DC 20008, Tel. {(202) 387-8333.

8. EMBASSY OF BRAZIL, Attn: Counsel General, 3006 Massachusetts Ave., N,W.,
Washington, DC 20008, Tel. {202) 238-2805.

~——Joh regory Lambros, Pro Se
ebsite: www.BrazilBoycott.org




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBTA
UNITED STATES OF AMERICA, *
Plaintiff, * CRIMINAL DOCKET NO.
1:04-¢cr-00126-EGS-
vs. w All Defendants
WILBER ALIRIO VARFELA,
DIEGO LEON MONTOYA-SANCHEZ, Assigned to: The Honorable
¥ Judge Emmet G. Sullivan
LULIS HERNANDO GOMEZ-BUSTAMANTE, |
ARCANGEL HENAO-MONTOYA,
JUAN CARLOS RAMIREZ-ABADIA,
AFFIDAVIT FORM
CARLOS ALBERTO RENTERTA-MANTILLA,
GABRIEL PUERTA-PARRA,

DANTLO ALFONSO GONZALEZ-GIL,

*

This Motion is dated:
JORGE ORLANDO RODRIGUEZ-ACERO, September 14, 2009.

o

JAIRO APARICIO-LENIS,

Defendants.

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE A PETITION OF INTERVENTION

OR ALTERNATIVELY

JOHN GREGORY LAMBROS' MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

COMES NOW, Intervenor or alternatively Amicus JOHN GREGORY LAMBROS, Pro
Se, (hereinafter Intervenor) offering his "MOTICN FOR LEAVE TO FILE A PETITION OF
INTERVENTION" or alternatively "MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF", as
the existence of a common questiecn of law and fact exists before this Court.

This Intervenor will significantly contribute to the full development of the



underlying factual issues which currently violate principles of clearly
established federal law relevant to enforcing extradition treaties and the terms

of specific extraditions.

This Intervenor believes that the current disparity between the extradition
decree's limitation and the sentence(s) this Court will impose upon the
Defendant's in this action, will cause an “"injury in fact." See, LUJAN vs.

DEFENDERS OF WILDLIFE, 119 L.Ed.2d 351, 364 (1992). Defendant JUAN CARLOS

RAMIREZ-ABADIA, and the other defendant's within this action who have been
arrested or will be arrested and extradited from COLOMBIA, BRAZIL, MEXICO, and
VENEZUELA will be sentenced to more than thirty (30) years — forty (40) vears

if extradited from Mexico. Sentences for criminal cffenses MAY NOT EXCEED thirty

{(30) years within the countries of COLOMBIA, BRAZIL, VENEZUELA and forty (40)
years in Mexico, as the language of the sentence limitation is contained within
the extradition decree from the Supreme Court's of COLOMBIA, BRAZIL, MEXICC, and
VENEZUELA and the Ministry of Forelign Affairs when extraditing persons to the
United States. Therefore, if the Defendant's within this action are sentenced to
more than thirty {(30) years - forty (40) vears if extradited from Mexico -
disparity between the extradition decree limitation and the sentence Imposed -
proof is offered as to a sufficient possibility of "future injury." See, CENTRAL

DELTA WATER AGENCY vs. U.S., 306 F.3d 938, 947-948 (9th Cir. 2002). This injury

may be "redressed by a favorable decision”™ by this Court with the assistance of

this Intervenor.

The defendant's in this action have 2 legal right to be protected prior to
entering judgment on a guilty plea - if applicable - and at the sentencing

hearing, when pure issues of law are presented which set forth the principles of



interpretation and internaticnal comity relevant to enforcing extradition

treaties and the terms of a specific extradition. RAUSCHER and BROWNE

established that the extraditing country's expectations regarding PUNISHMENT

LIMITATIONS MUST BE RESPECTED if they are within that country's rights under the

extradition treaty. See, U.S. vs. RAUSCHER, 11% U.5. 407, 7 S.Ct. 234, 30 L.Ed.

425 (1886), and JOHNSON vs. BROWNE, 205 U.S. 309, 27 S.Ct. 539, 51 L.Ed. 816

(1907). (emphasis added). In RAUSCHER, the Supreme Court found that an
extraditing country has the right to decide the grounds of extradition, which
bind the receiving country. See, RAUSCHER, 119 U.S. at 419-20. Also, "the
processes by which it 1s to be carried into effect.” RAUSCHER, 119 U.5. at
420-21. Most importantly, this means that language in a foreign nation’s
extradition order invoking preovisions of an extradition treaty must be enforced

by federal courts. See, BROWNE, 205 U.S. at 311-12.

JURISDICTION

1. John Gregory Lambros believes this Court may allow him "PERMISSIVE"
intervention in this action, as the existence of a common question of law and/or

fact exists. See Fed. R. Civ. P, Z4(b){1)(B).

2. INTERVENTION HAS BEEN ALLOWED IN CRIMINAL CASES: A women convicted of

selling cocaine was permitted to intervene In habeas corpus action brought by
individuals convicted of cocaine-related offenses to challenge constitutionality
of provisions of state law governing treatment of particular felony drug

of fenders, where, her principal contentions were similar to those raised by named



plaintiffiis in original petition, so that there were common questions of law and
fact; and where addition of women would not unduly delay or prejudice

adiudication of rights of criginal parties. See, UNITED STATES EX REL. CARMONA

vs. WARD, 416 F.Supp. 276 (S.D. NY 1976).

3. To the best of this Intervenor'ls knowledge, only Defendant JUAN
CARLOS RAMIREZ-ABADIA has been arrested outside the United States - August 7,
2007 - and is awaiting extradition from BRAZIL. Therefore, none of the
Defendant's have started entering into possible guilty pleas and/or sentencing
that involves a foreign nation's extradition crder invoking provisicens of an

extradition treaty that must be enforced by this court. This motion is timely.

4. Intervenor John Gregory Lambros was arrested in Brazil in 1991 by U.S.
and Brazilian Officials, as per the request of the United States Government.
After contesting extradition to the United States, Lambros was extradited to the
United States in June 1992 and convicted of cocaine offenses in January 1993.
Lambros was sentenced tce MANDATORY LIFE WITHOUT PAROLE for conspiracy to
distribute cocaine and three counts of possession-with-intent—to distribute
cocaine. Lambreos challenged the disparity between Brazil's extraditiocn treaty,

which clearly states in ARTICLE XI:

“"The determination that extradition based upon the
request therefore should or should not be granted
shall be MADE IN ACCORDANCE WITH THE DOMESTIC LAW
OF THE REQUESTED STATE [Brazill, and the person
whose extradition is desired shall have the right

to use such remedies and recourses as are authorized
by such law."

EXHIBIT A. (STATE vs. PANG, 940 P.2d 1293, 1358), affirmed 139 L.Ed.2d 6038

(1997).



and his sentence, which should not have been more than thirty (30) years
including supervised release, to NO-AVAIL. Brazil's Constitution clearly states
within ARTICLE 5, Clause XLVII(b) that there will be no sentence of LEFE. Also,
ARTICLE 75 of the Brazilian Criminal Code, limits prison sentences to thirty (30)
vears. See trial excerpts from the extradition of MARTIN SHAW PANG by Brazilian
Supreme Court Justices MARCO AURELIO, MAURICIO CORREA and Justice CELSO DE MELLO,
when they granted the request of extradition of PANG to the United States, with

the following RESTRICTIONS:

"I also exclude the possibility of [this person]
receiving a LIFE SENTENCE, therefore establishing
that he CANNOT REMAIN UNDER THE STATE'S CUSTODY
FOR MORE THAN THIRTY (30) YEARS." (emphasis added)

EXHIBIT B. See, PANG, at 1350.

. 1 grant the request now under examination, with
the RESTRICTION, which I consider necessary, of COMMUTING
the LIFE SENTENCE to a PRISON SENTENCE NOT TO EXCEED 30
(THIRTY) YEARS, agreeing completely with the learned vote
of the Honorable Mauricio Correa.” (emphasis added)

EXHIBIT C. See, PANG, at 1352-1353.
".... I oppose him, with all due respect, only with the
proviso that the Requesting State, in the event that the
person sought for extradition is condemned to life in
prison, that his prison sentence be limited to a maximum
of THIRTY (30) YEARS."

See, PANG, at 1345-1347.

Lambros' attorney REFUSED to appeal his MANDATORY LIFE SENTENCE WITHOUT PAROLE as
to the disparity between Brazil's extradition treaty — which does not allow a

prison sentence to exceed 30-years - and his sentence. Lambros' appeal was based



only on the fact that his censpiracy charge was not mandated, as the MANDATORY
part DID NOT take effect until November 1988. Lambros was resentenced. See,

U.S. vs. LAMBROS, 65 F.3d 698 (8th Cir. 1995). See, EXHIBIT D. (U.S. vs.

LAMBROS, 65 F.3d at 698).

PARTIES

5. To the best of this Intervenor!'s knowledge, the following is a list

of defendant's in this above—entitled action and there current status:

a. JUAN CARLOS RAMIREZ-ABADIA: Defendant was arrested in BRAZIL on

or about August 7, 2007 and is awaiting extradition to the United States on a
three (3) count indictment for RACKETEERING, RACKETEERING CONSPIRACY and
Conspiracy to import, manufacture and distribute 500,000 kilograms of cocalne
worth $10 billion from Colombia to the USA from 1990 to 2004, in violation of
Title 18 U.5.C. Section §i962(c) and §1962(d) and Title 21 U.S.C. Sections 959,
960(a), 960{(b)(1)(B), & 963. If convicted of the narcotics RICO and conspiracy
charge, he faces a maximum sentence{s) of life in prison and an additional term

of SUPERVISED RELEASE of at least five (5) additional years to such term of

imprisoument. Brazil's Constitution and domestic laws do not allow LIFE
SENTENCES AND ONLY ALLOW A PERSON TO "REMAIN IN THE STATE'S CUSTODY FOR NO-MORE

THAN THIRTY (30) YEARS."

b. WILBER ALIRIO VARELA: Listed as a fugitive.

C. DIEGO LEON MONTOYA-SANCHEZ: In custody, Rule 20 transfer to

Southern District of Florida, Miami Division, Docket No.
09-20665-CR-JORDAN/MCALILEY - 8/11/2009.

d. LULS HERNANDO GOMEZ-BUSTAMANTE: Arrested on September 16, 2008,




in United States.

e, ARCANGEL HENAO-MONTOYA: In custody, Rule 20 transfer toc USDC for

the Eastern District of New York, Docket No. CR-05-0670.

f. CARLOS ALBERTO RENTERIA-MANTILLA: Listed as fugitive.

g. GABRIEL PUERTA-PARRA: 1In custody, Rule 20 transfer to USDC for

the Southern District of Florida, Docket No. 06-20724-CR-MGC/STB.

h. DANILO ALFONSO GONZALEZ-GIL: Listed as fugitive.

i. JORGE ORLANDO RODRIGUEZ-ACERO: Listed as fugitive.

j. JATRO APARTICIO-LENIS: In custody, arraigned on October 21, 2005,

As of this date, four (4) of the above defendant's - b, £, h, & 1 - are fugitives
and indicted within all Counts of this action in violation of RACKETEERING,
RACKETEERING CONSPIRACY and Conspiracy to import, manufacture and distribute over
500,000 kilograms of cocaine worth $10 billon from Colombia to the United States
from 1990 to 2004, in violatiecn of Title 18 U.S.C. Sections 1962(c), 1962(d) and
Title 21 U.S5.C. Sections, 959, 960{(a), 960(b)(1}{B) and 963. If convicted of the
above narcotic charges, defendants face a maximum sentence of life in prison and

an additional term of SUPERVISED RELEASE of at least five (5) additional vyears to

such term of imprisonment. Like Brazil, Colombia's Constitution and domestic
laws do nct allow LIFE SENTENCES AND ONLY ALLOW A PERSON TO "REMAIN IN THE
STATE'S CUSTODY FOR NO-MORE THAN THIRTY (30) YEARS."

Research indicates that the Colombian Supreme Court ALWAYS includes a
resolution that states, "...., if extradited and convicted, .... MUST NOT be

sentenced to REMAIN UNDER the State's custody for more than THIRTY (30) YEARS.™

See, U.S. vs, GALLO-CHAMORRO, 48 F.3d 502, 503 (llth Cir. 1995); U.S. vs.

ABELLO-SILVA, 948 F.2d 1168, 1174 (10th Cir. 1991). Also, U.S. vs.




SALAZAR-ESPINOSA, et al., Docket Mo, 1:05-cr-00517/-LAK-1, U.S. District Court for

the Southern District of New York. On February 23, 2008, Intervenor Lambros

wrote MANUEL FELIPE SALAZAR-ESPINCSA attornev's Lawrence Murry Herrmann and Linda

George as to the additional term of T"SUPERVISED RELEASE™ SALAZAR-ESPINOSA
received from Judge Lewis A. Kaplan, above his 30 year sentence. Lambros does
not know if SALAZAR-ESPINOSA 'S attorney raised the issue within his direct appeal
or his Title 28 USC §2255, as he was sentenced on cr about February 5, 2008,

k. OTHER KNOWN AND UNKNOWN DEFENDANT'S WITHIN THIS ABOVE-ENTITLED

ACTION THAT WILL BE EXTRADITED FROM COLOMBIA, BRAZIL, VENEZUELA, AND MEXICO:

Intervenor Lambros incorporates all unknown Defendant's within this action who
will be or have been arrested in Colombia, Brazil, Venezuela, and Mexico, and
extradited to the United States to be prosecuted within this action. These

unknown Defendant's, if extradited, will have RESTRICTIONS of commuting LIFE

SENTENCES and establishing the fact that they CANNOT REMATN UNDER THE STATE'S

CUSTODY FOR MORE THAN THIRTY (30) YEARS.

1. INTERVENOR JOHN GREGORY LAMBROS: Lambreos hereby repeats,

realleges and incorporates by reference, paragraph four {(4) within this action,
as if fully set forth herein. (Jurisdiction)

m. LUIS IGNACIQO GUZMAN, Counsel General for Colombia: Intervenor

Lambros has written Consel General Guzman via U.S. Certified Mail on June 3, 20038
and November 17, 2008, explaining the "QUESTION OF LAW AND/OR FACT IN COMMON™ - :

"Whether the United States Court's are NOT enforcing
the conditions/resolutions within the extradition
decree by the Supreme Court of Colombia when they

DO NOT include the term of 'SUPERVISED RELEASE' within
the maximum thirty (30) year term of custody?”

Counsel General Guzman responded to Intervenor Lambros on July 30, 2008, stating
“we have taken due note of its contents™. On March 2, 2009, Consel Guzman was

served copy of Intervenor Lambros': Motion to File Tntervention and/or Metion to



File Amicus Curiae in USA vs, RAYO-MONTANO, et al., Criminal No.

1:06-cr-20139-DMM (All Defendants), U.S. District Court for the Southern District
of Florida (Miami).

. GLENN C. ALEXANDER, MARC P. BERGER & MELANIE LAFLIN, Assistant

I.S. Attorney's: This prosecution is being handled by the Office's of the

Narcotic and Dangerous Drug Section, Washington, DC; U.S. Attorney's Office, New
York; Criminal Division of the U.S. Dept. of Justice, Washington, DC.

0. BOYCOFT BRAZIL — www.BrazilBoycott.org: Intervenor John Gregory

Lambros is Founder and President of "BOYCOTT BRAZIL" a website and non-profit
organization to educate the world as to the illegal extradition processes that
exist within Brazil's State and Federal Government. Also, the objective of
"BOYCOTT BRAZIL" is to undertake actions on the behalf of persons being
extradited to the United States "in a way that increasingly assure that they
receive the sentence limitations contained within extradition decrees and
treaties, which are made in accordance with the domestic laws of the requested
country." Therefore, effective and enduring representation in the decision
making councils of government, as well as by applying processes which will obtain
direct or indirect reimbursement for the unfair exploitation fo which they may
have been subjected. "BOYCOTT BRAZIL" has over one million {(1,000,000)
supporters worldwide and commanded TOP LISTINGS - lst place - search engine
ratings within Google, Yahoo!, and MSN for over ten (10) years under the terms

"BOYCOTT BRAZIL" and "BRAZIL BCYCOTT".

CLAIMS

6. The principle claim as to whether the term of "“SUPERVISED RELEASE™ must




be included within the conditions of extradition limiting what sentence could be
issued to persons extradited to the United States, will be presented within one
(1) issue, as the Country of Brazil is the only country represented within this

action at this time.

7. ISSUE ONE (1):

WHETHER THE EXPECTATIONS OF THE EXTRADITING COUNTRY -

BRAZIL -, AS EXPRESSED IN ITS EXTRADITION ORDERS AND

TREATY, ARE HONORED, WHEN A TERM OF "SUPERVISED RELEASE"

IS NOT INCLUDED WITHIN THE THIRTY (30) YEAR LIMITATION

IN REMAINING UNDER UNITED STATES CUSTODY. JUAN CARLOS RAMIREZ-

ABADIA, et al. SENTENCES WILL VIOLATE THE TERMS OF THE
EXTRADITION TREATY AND DECREE LIMITATIONS IF DEFENDANT'S

REMAIN UNDER THE CUSTODY OF THE UNITED STATES FOR MORE THAN
THIRTY (30) YEARS. - THE CONDITIONS OF JUAN CARLOS RAMIREZ-
ABADIA, et al. EXTRADITION FROM BRAZIL LIMITED WHAT

SENTENCE COULD BE ISSUED AS WELL AS WHAT SENTENCE COULD BE SERVED.

8. Thig Court's failure to give effect to Brazil's extradition order and
laws would be an unreasonable application of RAUSCHER and BROWNE, the clearly
established Supreme Court precedent. Brazil has the right to refuse extradition
to the United States unless it receives assurances that the thirty (30) year
limitatien is enforced. The U.S. Department of State's attorney attends all
extradition proceedings in Brazil and DOES NOT object to the thirty (30) year
sentence limitation.

RAUSCHER and BROWNE place heavy emphasis on whether the expectation of the

extraditing country, as expressed in its extradition orders, are honored. Only
by doing so can the "manifest scope and object” of an extradition treaty be

honored in the "highest good faith.” See, RAUSCHER, 115 U.3. at 422, 7 S.Ct.

10



234, BROWNE, 205 U.S, at 321, 27 S.Ct. 539. The United States longstanding
extradition relationship with Brazil calls for the term of "SUPERVISED RELEASE"
to be included within the thirty (30) vear limitation for Defendant's to remain

under United States custody.

DISCUSSION:

9. Defendant's JUAN CARLOS RAMIREZ-ABADIA, et al. in this action and
Intervenor Lambros where indicted on cocaine-related offenses. All U.S. drug law

violations include as part of the SENTENCE a REQUIREMENT that the perscn be

placed on a term of SUPERVISED RELEASE after imprisonment. See, Title 21 U.S5.C.

Section 960(b)(1)¥{(B):
" Notwithstanding section 3583 of Title 18, any sentence

under this [sub] paragraph shall, in the absence of such prior

conviction, impose a TERM OF SUPERVISED RELEASE of at least

5 years in ADDITION TO SUCH TERM OF IMPRISONMENT and shall,

if there was such a prior conviction, impose a TERM OF

SUPERVLISED RELEASE of at least 10 years in ADDITION TO SUCH

TERM OF TMPRTSONMENT." (emphasis added)

10, The United States Court of Appeals for the Ninth Circuit has ruled and

clearly stated within the following cases that "SUPERVISED RELEASE” is a "TERM OF

IMPRISONMENT", because the supervised release term itself is part of the

punishment imposed for a person's original crime. See, U.S. vs. ROBERTS, 5 F.3d

365, 368-369 (9th Cir. 1993):

Roberts was advised by the Court that he faced a
statutory maximum sentence of twenty (20} years,
as per Title 21 U.S.C. §841(b)(1)(C). (emphasis added)

“At sentencing, Roberts received the twenty (20) year
maximum PLUS a three (3) year term of SUPERVISED RELEASE

11



pursuant to the Sentencing Guidelines. ..... If Roberts
violates the conditions of his SUPERVISED RELEASE, the
Court may revoke his SUPERVISED RELEASE AND SEND HIM BACK
TO PRISON FOR UP TO THREE (3) MORE YEARS. 18 U.S5.C.
§3583(e)(3). Thus, Robert's MAXIMUM SENTENCE IS AT LEAST
TWENTY-THREE (23) YEARS, NOT TWENTY (20) YEARS. Because
of the term of SUPERVISED RELEASE, Roberts received a
POTENTIALLY LONGER SENTENCE THAN HE WAS APPRISED OF AT
HIS PLEA HEARING. (emphasis added)

EXHIBIT E. (U.S. vs. ROBERTS, 5 F.3d 365, 368-369 (9th Cir. 1993}

11. Also see, U.S. vs. ETHERTON, 101 F.3d 80, 81 (Gth Cir. 1996):

Etherton was sentenced to 51 morths in prisen for cne count
of conspiracy to manufacture marijuana in viclation of Title
21 U.S.C. §841(b)(1}(C) and §846.

The district court sentenced Etherton tc 51 months in prison
to be followed by a three (3) year term of SUPERVISED RELEASE.

Etherton completed his prison term and began serviang his
SUPERVISED RELEASE.

Etherton violated the terms of his SUPERVISED RELEASE, and
the Court sentenced him to SEVEN (7) MONTHS IN PRISON.

The Ninth Circuit ruled, "The seven months imprisonment is
NOT punishment for a new substantive offense, rather "IT IS
THE ORIGINAIL SENTENCE THAT IS EXECUTED WHEN THE DEFENDANT
IS RETURNED TO PRISON AFTER A VIOLATION OF THE TERMS OF ...
SUPERVISED RELEASE.' UNITED STATES vs. PASKOW, 11 F.3d 873,
881 (9th Cir. 1993). We held in PASKOW that 'A TERM OF
SUPERVISED RELFASE ... IS SIMPLY PART OF THE WHOLE MATRIX
OF PUNISHMENT WHICH ARISES OUT OF A DEFENDANT'S ORIGINAL
CRIMES.' TId. at 883."

EXHIBIT F. (U.S. vs. ETHERTON, 101 F.3d 80, 81 (9th Cir. 1996)

12. The above cases of law proves that the term of SUPERVISED RELEASE must

be included within the sentence issued by this Court when sentencing Deferdant's
JUAN CARLOS RAMIREZ-ABADIA, et al., in this actlon, so as to meet the

expectations of the extraditing country.

13. FEDERAL RULES OF CRIMINAL PROCEDURE RULE 11(b)(1)(H) “"any maximum

12



possible penalty, including imprisonment, fine, and TERM OF SUPERVISED RELEASE":

This rule requires the District Court considering whether to accept a guilty plea
was required to inform Defendant's that if his/her SUPERVISED RELEASE following

service of sentence was revoked, he/she would be subject to an additional term of
imprisonment. Failure to inform Defendant's that if his/her pericd of SUPERVISED
RELEASE WAS REVOKED HE WOULD BE SUBJECT TO ADDITIONAL TERM OF IMPRISONMENT IS NOT

HARMLESS ERROR. See, U.S. vs. OSMENT, 13 F.3d 1240, 1243 (8th Cir. 1994).

EXHIBIT G.

Court informed OSMENT that he faced a maximum priscn term
of 60 months, OSMENT was sentenced te 15 months in prison
and 36 months of SUPERVISED RELEASE, and if his supervised
release was revoked on day before term expired OSMENT could
be sentenced to an additional 24 months, bringing total
worst case period of punishment to 75 MONTHS less one day.

AMICUS CURIAE

14. This Intervenor requests that this Court "IN THE ALTERNATIVE" allow
JOHN GREGORY LAMRROS to file an AMICUS CURIAE BRIEF or MEMORANDUM OF LAW in this

action.

15. The legal definition of AMICUS CURIAE is as follows:

Means literally, friends of the court. A person with
strong interest of views on the subject matter of an
action may petition the court for permission to file
a brief, ostensibly on behalf of a party but actually
to suggest a rationale consistent with its own views.

See, BLACK'S LAW DICTIONARY, 75 (5th ed. 1979)

16. John Gregory Lambreos believes as AMICUS he has stated an INTEREST IN

THE CASE and the above information is RELEVANT and DESIRABLE, since it alerts

this Court to possible implications of law in sentencing the Defendant's in this

13



action.

17. Lambros believes even when a party is very well represented, an amicus
may provide important assistance to the court. "Some amicus briefs collect
background or factual references that merit judicial notice. Some friends of the
court are entities with particular expertise not possessed by any party to the
case. Others argue points deemed too far-reaching for emphasis by a party intent
on winning a particular case. Still others explain the impact a potential
holding might have on an industry or other group.” See, LUTHER T. MUNFORD, WHEN

DOES THE CURIAE NEED AN AMICUS? 1 J.App. Prac. & Process 279 (1999).

18. Lambroes DOES NOT want to undertake the distasteful task of showing that

the attorney for the parties he wishes to suppert is incompetent. See, Robert L.

Stern, APPELLATE PRACTICE IN THE UNITED STATES, 306 (2d ed. 1989) (The lawyer

preparing an amicus brief "would normally be unwilling to state, except in most
vnusual circumstances, that the counsel for the party being supported will do an

inadequate job.™).

19, A restrictive pelicy towards this amicus may create the perception of

viewpoint discrimination and the openness of this Court.

RELIEF

20. Lambros requests this Court to grant him PERMISSIVE INTERVENTION in

this action, as the existence of a common question of law and/or fact exists.

21, Lambros requests in the ALTERNATIVE to be allowed to file an amicus

14



brief or amicus memorandum of law,

22. 1 JOHN GREGORY LAMBRCS, declare under the penalty of perjury that the

foregeing is true and correct. Title 28 USCA §1746.

EXECUTED ON: September 14, 2009

I’ﬁ/’,-"—‘___—_—->

John Gregory Lambros, Pro Se
Reg. No. 00436-124

U.S. Penitentiary Leavenworth
P.0. Box 1000

Leavenworth, Kansas 66048-1000
Website: www.BrazilBoycott.org

ADDITIONAL EXHIBITS:

EXHIBIT H: MEXICO DOES NOT ALLOW EXTRADITION FOR CRIMES CARRYING A MAXTMUM
SENTENCE OF OVER FORTY (40) YEARS - Attached is the article "MEXICAN RULING
LIMITS EXTRADITION - Those facing life won't go to U.S.", that was written by the
New York Times and appeared in the Sunday, January 20, 2002, Minneapolis "STAR
TRIBUNE" newspaper. Of interest is the ruling by Mexico's Supreme Court that
blocks the extradition of more than 70 high-profile defendanti's facing life
sentences in the United States on drug trafficking and murder. The decision is
rooted in Mexico's constitution, which savs that all pecple are capable of
rehabilitation. A life sentence, the court ruled, fiies in the face of that
concept. The maximum sentence in Mexico is 40 years, although sometimes a 60
vear term may be imposed. Also, the article stated, "Now it appears that in
order to extradite him, Arizona may have to dismiss the case and try him on

lesser charges.” "Similarly, the indictment against Villanueva, ..... , will have
to be redrawn if he is ever to face justice in the United States, officials
said.”
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. served no legitimate purpose.

Mu:.( disturbing about the msjority’s rejec-
on of Stensen’s claim is the fact the majori-
nsistent e f. cites nothing in the record upon which it
uu]d conceivably be argued Stensen equivo-
vated In his request.  The majority merely
" wles Stenson did not refute the trial court’s
conelusion he did not really wish to proceed
without counsel, as if the trial court’s eonclu
¥ gon stands as cvidence of Stenson's state of
mind. While Stenson's main objective in his
S motions was [geto remove Leatherman from

his case, his desire in the event hiz motion
" for substitution was denied was clears he
. wished to represent himself, A conditionai
" reguiest is not an equivocal one. The majori-
s decision, therefore, stands uy the tri-
s mﬁph of form over substance.

erlying the

ar; the t.na,ll ki3
d dlSL'.]SSlOIL
roceeding in

- The denial of the right te self-representa-
¥ ton is not amenable to a barmless error
fnalysis: “The right is either respected or
A_;d»n.ied' ils deprivation czmimt be harnidess ™
ahMcKaskle o Wiggins, 465 US. 168, 177 1. &,
of counsel bu B s 5.01 944, 950 1 8, 70 LRA.2d 122 (1984)
light of the i, P 1

e
. irl

rer again,
fad the l.'
al hased o"

CONCLUSION

I would reverse Stenson’s convietion and

Emmnd for a new trial without consideration
fother issues,

132 Wash 2d 832

V.
Martin Shaw PPANG, Petitioner.
No. 64786-1.

Supreme Court of Washington,
Bn Baoc

Argued April 8, 1997
Decided July 81, 1997,

] on the:

Defenri aut was charged with four counts
smurder in the first degree and one count

STATE
Cite as 940 PL2d 1293 (Wash. 1997)
¢ heen frivolous.  Denial of Stenson's request

. PANG Wash. 1293

of arson in the first degree. The Superior
Court, King County, Larry Jordan, 3., denied
motion to dismiss or sever murder counts.
Defendant moved for direct diseretionary re-
view. The Supreme Court, Smith, J., held
that: (1) defendant had standing to objest to
violation of terms of order on extradition
issued by Federal Supreme Courl of Bragl
(2) Brazil did not waive any objection it could
have made to prosecution for murder; (3
specialty doctrine prohibited state from pros-
ecuting defendant. for erimes specifically ex-
cluded in extradition vrder; and (4) state was
otigated to follow deciston of Federal Su-
preme Court of Brazil which ruled that, as a
condition for extradition, defendaut could not
be prosecuted on murder counts.

Reversed.
Durham, C.J, filed dissenting opinion
which Dolliver and Talmadge, )., jvined.

Alexander, J
dissent.

., filed opinion joining in

1. Extradition and Detalners &=1%

In absence of asylun country’s consent
o prosecution of accused for crime other
than that for which aceused was extradited,
extradiled persen may raise any chjections
to post-extradition proceedings that might
have been raised by rendering country.

2. Extradition and Detainers ¢=1Y

Unly asylum country’s express consent
to prosecution will be considered a waiver of
doetrine of specialty, under which requesting
country may not prosecute accused for a
erime other than that for which accused was
extradited.

3. Extradition and Detainers €219

Letter from Brazil Minister of Justice to
United States Allorney General, in which
Minister discussed ruling by Brazil's Federal
supretne Court that state could ry extradi-
tee for arson but not for murder, was neither
an mplicit waiver nor an explicit waiver of
doctrine of speclalty, and thus defendant had
standing to assert limitations on his post-
extradition prosecution; Minister explained in
follow-up letter than he had provided no type

EXHIBIT A.
/;F)’-’.‘ﬁnc...ﬂ \:-] Suprime T,

J29 L.LAv S Lof (P???‘)

4
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4 A declaration that there exist and wil!
be forthcoming the relevant documents re-
quired by Article IX of the present Treaty.

If, wilhin a maxdmurm period of GO days
from the date of the previsional arrest of the
fugitive in accordance with this Article, the
requesting State does not present the formal
request for his extradition, duly supported,
the person detained will be set at lberty and
4 new request for his extradition will be
aceepted only when accompanied by the rele-
vant documents required by Article IX of the
present Treaty.

Artiele 1X
The request for exuradition ghall be made
threugh diplomatic channels or, exceptional-
ly, in Lhe abisence of diplomatic agents, it
muy be made by & consular officer, and shall
be supported by the foliowing decuments:

940 PACIFIC REPORTER, 2d SERIES

OPINION APPENDIX B—-Continued

duly certified translation thereof into the lan-
guage of the recuested State.

Article X

When the extradition of a person has been
requested by more than one State, aclion
thereon will be taken a8 follows:

1. 1f the requests deal with the same
erininal act, preference will be piven to the
request of the State in whose territory the
act was performed.

9. If the requests deal with different
eriminal acts, preference will be given to the
request of the State in whose territory the
mast serious crime ur oftense, in the opinion
of the requested Qtate, has been cornmitied.

3 If the requests deal with different
criminal acts, but which the requested Slate
regards as of equal gravily, the preference
will be determined by the priority of the

OPINION AD

to the requesting
extradited is held

If, within 60 du
munication-except
by force majeur
person being ext
the persen is dei
XIV or XV of the
has not been dell
of the jurisdiction
persen shall be se

I3

When the pers
quested is being
sentence In the r
der of that persor
present Treaty
person is entitle
account of the cr

requests. is being prosecub

for any of the foll

1. In the case of a persen who has been
convicted of the erime or offense fur which

Bl . oL . Articic X1 the prosecution
l‘\“ ' bis ext,r.a dition 15 sought: 2 _duly ceriified o The determination that extradition based { term of the ser,mt
LH! authenticated copy of the final sentence of upon the request therefor should_{sgeor e e H.
i 1"‘ “1(‘)‘ competent [:uurt.‘ ‘ should n'ut be granted gha]l be .madc in aceor- pardon, parole, or
Ll y in the case of a person who s merely  dance with the domestic law of the requested

‘i charged with the crime or sffense for which  State, and the person whose cxtradition is '

i:\jf lis exiradition is sought: a duly certified or  desired shall have the right o use such rem- % o

0 i authenticated copy of the warrant of arrest  edies and recourses as are authorized by v‘\he.u, in the 6
E‘,‘ or other order of detention issued by the  such law. auLhor?t.y, d_‘ﬂy 5
] competent authorities of  the requesting _ extr.adltion 15 req
A State, together with the depositions upon Article X11 ?d irf"“‘ Lhe.requ
: l _ which sueh warrant, or order nay have been If at the time the appropriate authorities ing State without

issued and such other evidence or proof ay  of the requested State shall consider the due to grave ih

may be deemed competent in the case.

The documents specified in this Article
must contain a precise statement ol the crim-
inal act of which the person sought is
charged or convicted, the place and date of
the commussion of the erininal act, and they
must be acevompunied by an authenticated
copy of the texts of the applicable laws of the
requesting State including the laws relating
to the limitation of the legal proceedings or
the enforcement of the penalty for the crime
or offense for which the extradition of the
person is sought, and data or records which
will prove the identity of the person sought.

The docwments in support of the request
for extradition shall be accompanicd by a

documents subnitted by the requesting
State, as required in Article 1X of the pres-
ent Treaty, in support of its request for the
extradition of the person sought, it shall ap-
pear that such documents do not constitote
evidence sufficient to warrant extradition un-
der the provisions of the present. Treaty of
the person sought, such person shall be set
at Liberty uniess the requested State or the
proper tribunal thereof shall, in conformiy
with its own laws, order an extension of time
for the submission by the requesting State of
additional evidence.

Article XI11
Extradition having been granted, the sur-
rendering State shall communicate promptly

person under the
Treaty shall be ¢
the danger, in th
medical authority
gated.

{

The requesting
quested State on
agents, either to
the person sought
and to convey hir
requested State.
+|eeSuch agents
the requested St
applicable laws ©

RS PRI SR
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il B avcording to the Criminal Law Code, Artwle 21 of death, unless war s been declared, ilitlnlt‘:
" B § | l o 2h1); according to Article 84, XX 1 o
1\ " Lo vause a fire, exposing o risk of life, by of hfe fin prisonl; &= \/C/{’f/ _ b thas
; the physical integrity or the property of ) of forced labor; // wiss al
anuther: A4y of exile; deserip
! Penalty - confinenent, from three too six o1 of cruelty; caused
years, .. i do uot see how this Court's Jurispradence U .I's L]H?tr
i1 considering the resulting death”, Lhere 16 can make a stand as to the restriction, con- Rj lf“l V(J'rl'_
. the gualifying [elause] mcluded in the frsk  cerning paragraph w0 and nol contlnue o Ldf}i,{’ v
‘ . o o T - f Article
. portion of Article 2068, which says: the same yein, sinee the basts 1s the same, s (}2 / e <
If serious bedily harm results From an Lo pavagraph “y" concerning the mpossibili- Dhe ;u
; intentional erime of common dunger, the ty of o life septence, as it exists i American S
! prison sentence is mercused by half-dhe  law ]?‘{f wat}
J penalty of Artiele 250 if it results in Fiest, I am unable —and in this respect [ am L,dmm
} death, it is doubled. 1n the case of nen- gne of Justice Franciseo Rezek’s diseiples- - (‘1'3111;)\
!- intentional [erime] [Megrible] and then by to place the Treaty ahove the Political Dhocu- llu\llu
i“" lack of prudence, neghygence and hack of  ment of the Republic | Constitution]. 1 ook e
e akill- if bodily  havm - as i relates- B atits content and 1 place the {reatics at the Theref
! fre -results from e acl, the penalty  sane level as our ordinary laws. ) Assign
! would be ineresed bfy hall, if %t results in Second, converning specific faw, which some babit «
_ ‘I (11::1‘_1}:\‘[131&l;":f:ii;;f ?L‘m":b‘f"'_dﬂ f"}lvl T\:-“'“’_hl'] think it is demanded by constitutional rle, exactly
: A o i mereased BYOOBU G0 g have that. Our Criminal Law Code tezek,
thivd. Sates thal no one will remain in prison for son (0
Now, leoking at the facts i {he narrative, WY quore than thirly years. Thus, the reqguire- qualify
ppirton ks that e case, Trom the polnt of  ment defised inoour jurisprudence s being fallawe
W, view of dual eriminality, taking to consider-  uehoed by the very Braziian Criminal Law
(.)‘//. ation Brazilian legislation, fite in the first Code ’ - Follown
7 portion of Article 258 of e Uriminal Law oy . . L i bate:
. . . . Pherefore, n this case, [ remove the possibil )
Code. Therefore [ apree, en this, with Jus= . o bapson S g tence.
e Branciseo Kozl iy for L}}e Persoen bt)pgllt for ‘L)\Ll adition Lo ] Feders
\ ) T o answer for Murder mothe st Degree - ’ with t
There is Lhe issue of Nl suntenee. e aving in mind the jaterial conflict, the Toar fo7
established jurisprudence of thig Court, | (..Uum_;)‘ the four Murders- —and, further, 1 dor ".}.{'7‘@
acbelieve, unless § awm istaken, Is 10 18y sy exclude the possibility of [this person] =] E‘.‘;dme]
down conditlons for grantng the Exiradition,  roeeiving a life sentence, therefore establish- should
when there is the risk of the berson Sought  jry that he cannot remain under the State's &_ ' fled an
being sent.e.'nccd to death. Thi!l"!}iforf_‘., Wt oystody for more mew_ . Theret.
};“C::ed ‘fﬂm u.l? Hbrost A i clawe g grant the Requesi ffor Extradition} un ' able Jv
IVl of the list of basic puarantees, as Uhese ferms, therefore, p: Lially tv Just
. o . . . o . 5, Jfore, partially- k
included in the Constitution, Article b's “ea- 7 Do ‘ debate
put’, pertaining 1o foreign nationals living in |ipnature fllegble! Just,jce-
Bruzil. The question is. s 1t possible to FULL SESSION L )
distinguish; 15 i pussible to establish the  RYTRADITION No. 654-1 USA I grant
application of the clause, obstruciing certain ]
2 procedure, if it implies 1w “death”, and nol VOTE E isignal
e"’] proceed in exactly the sune way, when there  |9TICE CARLOS VELLOSO: Mr. presi . _—
n"" / / 1'5' I"],Sk of a l#e ss_:nt&_znce{ W\hat w?uld bff {.’hF dent, in  examining the request furr : .
~ basis Egr the divergence, ]_l guar dnt‘,eeb are  extradition, the Brazilian judge must ver- FULL
i placed i the same clause of Article b7 fy if the mentioned eriminal acts, according EXTR
i Arlicie 5 is categorical, in clause xLVIL to the laws of the Requesting State, are also

typical here, {dual eriminality] i.e. if they

A \@/_

¥ LV 1I-—there will be no sentences:

EXHIBIT

B.
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mately joined n international treaties, ani
another based on constitutional  statute-
stundard  regulations  that are clearly re
vealed as ummatched in degree of validiy,
cfficacy amd authorily.

It iy necossary to aceentuate, mthis respect,
thal the standard derived from nternational
treaties, within the Brazilian legal system,
allows the placement of these acts of pulidie
international luw, i the hierirehy of seurees,
in the same plane and degree of efficacy
piven to infernal laws of an mfra-cunstitu-
tional charseter. (JUSE ALFREDO BORG-
1S, in Hevista de Direito Triltario [Taxa-
tion Luw Magazine], vol 27-25, pg. 170-173;
FRANCIECO CAMPOS, in RDA fexpansion
nnknown] 47 7 452, ANTONI ROBERTO
GAMPALO DORIA, “Da Ler Tributiria nu
Temp” [OF Taxation Law Tinej, i)g. 41,
Y65, GERALDO ATALIBA, "Apontamento
de Cienein das Finaneas, Diveil Finanegive ¢
Pributario”  [Finanee Seience Finance and
Tuxation Law Code, Annotsed], pg. 110,
1o6y, R [expansion unknown]: [EINEL
SURBNGEIR, “Crersy de Dircito Tnternaelon-
al Privado”  [Private  International  Law
Conrse], pr. 108 112, 1875, Forense; JUSE
FPRANCGISCO REZEK, “Direito dos Trata-
dos” [Treaty Laws], pr 470 475, enw 53
295, Lusd, orense, v.g..

Tndewsd, there s ne hierarche-standard pre-
cedence or priority of tllenrdi;}gillt,cl'nut.iunai
avls, compared to internal positive faw, spoe-
clally according Lo clauses contained the
Constitution of the Republic, since the exter-
nal standard praciice 1s not superimposed on
what is Tounsd inour Basie Law level

1 know, Mr. President that i 1950 this Court
changed its orientation s far as the jurispru-
dence is converned, which conditivned the
handing over of the person sought for extra-
dition to the existence of a formal agree-
ment —previously dene by the requesting
Slate— concerming the commutation of the

“life sentence penalty o temporary sanction

of prison sentences (RT) 108718 -RTJ 111 /
L6)

In faci, Extradition Hearing No. 426-3, re-
quested by the Govermment of the United
States of America, led the Federal Supreme

EXHIBIT

OPINION APPENDIX A —Contied 8 UPINT:

Court, per majority vote Lo declare .. ir-
relevant the allegation for the restriction of
life sentence commutatlon in prison sei-
tenees, due to lack of provision in the Law or
in the trealy” (RTJ 115/ 969).

Having in
loyal to the
Governmie
cred oot

due respe

Despite the current prevailing oricntafion in examinati
{his Court, 1 do nol see  consistent with consider
the voles in previeus extradition hearings sentence |1
(Bt 486—The Monarchy of Relgiun, for S0 {thirty
instance) -how Lo give precedence Lo penal- the learne
ty rules only present formal agreements Corred.

(internatimfui treaties) or ::;i‘mply. of a legal Lolt i o
nature as far as rules contained in the Con- 7 - ’
stitution, which probibit, absolutely, the im X [Signaturs
position of any penalty of a Ufeleng charue-

ter (G0, Article b, clause XLV, b).

12 184!
This eenstitutional prohibition, absolute and N B .
07 FULL SI

fesf

uupogsitie Lo bypass. contains, In reality, the .
very husis { R , . . solid: R - !‘lhr]‘“.'\_[
ery basis of the legal nurm conso iduted by QQ/

Article 7% of the Brazilan Criminal Gode, 7/

which limits the maximum prisun sentence

430 {thirty) years (DAMASIO 1. DE JESUS,
“Codigo Penal dnotade” {Urirninad Law Code

[Signatu:

.. . HONOR:

Annotaied] pg. 212, bth Bdition, 1995, Su- SANCHE
raivay GELSO DELMANTO “Codigo Penul i

Juestion

Comentado” |Cemmients on the  Criminal
Law Codel, pg. 121, 3rd ed,, 1991, Renovar; S
) . o aetlons,
JULIO FABRINI MIRABETE, “Manual de "l | . ]
L . tion  dee
Direito Penal” [Criminal Law Manual], vol v ) )
. o _ . when it 1
17320, ftemn 7T.6.7, 9th ed., 1993, Atlas; ALVA \\Y in prisor
B MAYRINE DA COSTA, “Direito Pu ‘;}‘uuldl .
e . N R Gl H
nule Parte Geral® (Criminal Law- -General

point has

Part], vol. 1, tome 11/ 579, dth ed, 1992, \,} ;:{’ lutt;f
Forense, JUNGE ALBERTO ROMEIRG, s,
“Curso de Diveite Penal Militar” [Military < ‘ 7
Crirninal Law Coursel, p. 196, item No. 134, Sl On the ot
1994, Saraiva: LUIZ VICENTE CERNIC- . lates ext,
HIARD / FAULO JOSE DA COSTA JUN- 1 inadmiss.
101, “Direito Penal na Constituigao” {Crimmi- p seribes t
nal Law in the Constitution], p. 112 114, as o a
1990, R'1). prohibitn
From the teachings of CELSO RIBEIRO ] Brazilian
BASTOS (Comentério 3 Constituigao do Bra- 3 which 1s
sit” [Comments on the Brazilian Constitu- : tion.
tion), vol. 2/ 242, 1989, Saraiva} for whom the 4 As to th
Brazilian eriminal jegislature ... grasped 1 question
very well Lhe sense of the Greater Law pre- A danger
cepl”, because o fixing the limit of time ' death.
mentioned (GO, Article 75), it defined the X. erime in
maximum  penalty legatly possible inour a. {oncern
country. that enh

A

C. -~
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fd The Fifth Circuit reasoned that the
Commission’s invocation of broader authority
to support section 4B1.1 would have prospec-
tive application. [d. Following the Bellazer-
s opinion, the Sentencing Commission sub-
mitted to Congress a nearly identical amend-
ment to the background commentary to sec-
tion 4B1.1. 60 Fed Reg. 25074, 25085-87
(1995). If there is any doubt that the Com-
mission was relying on seetion 994(h) as its
authority for the inclusion of conspiracy in
the enumeration of offenses, such doubt is
swept away by the Commission's more recent
efforts to extend the statutory basis to sec-
tion 994, specifically subseetions (a)-(f). The
amendment specifically cites 28 U.S.C.
§ 994(a)-(f) as authority for section 4B1.1.
Moreover, the stated reason for the addition-
al background commentary is the Price deci-
sior. 60 Fed Reg. at 25087, This proposed
amendment confirms that the Commission's
gole rationale and authority for section 4B1.1
is section Y94¢h), and remained so at the time
Mendoza-Figuerva committed his offense,
entered his puilty plea, and received his sen-
tence.

In my view, Price and Bellozerius have the
better argument bhecause they apply the
guidelines and commentary as written. The
Sentencing Commission plainly meant what
it said in stating that section $94(h) was the
basis of ite Guideline. This is made abun-
dantly clear by the Commission’s proposal to
modify the basis for the Guideling, as noted
by the Fifth Circuit in Belluzerins, 24 F.3d at
702, and by the Commission’s subsequent
submission of the meodifieation to Congress.
60 Fed.Reg. at 25086,

For these reasons, 1 conclude that the
Sentencing Commission exceeded its statuto-
ry authority by including a drug eonspiracy
offense in the definition of 4 eareer offender,
and I would reverse the sentence.

O g KEY UM BER SYSTEM
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UNITED STATES of America, Appellee,
v.
John Gregory LAMBROS, Appellant.
No. 94-1332.
United States Court of Appeals,

Eighth Circuit.

Submitted May 18, 1995.

Decided Sept. &, 1995.

Following his extradition from Brazil, &

defendant was convicted in the United States
District Court for the District of Minnesota,
Diana E. Murphy, J., of conspiracy to distrib-
ute cocaine and three counts of possession of
cocaine with intent to distribute. Defendant
was sentenced to life in prison, and he ap-
pealed, The Court of Appeals, Wollman,
Cireuit Judge, held that: (1) defendant was
not subject to statute’s mandatory life sen-
tence for conspiracy to distribute cocaine; (2)
career offender provisions of Sentencing
(uidelines were applicable to defendant’s
congpiracy conviction and one of his posses-
sion convietions; (3) evidence established
that defendant was not tortured in Brazil
with complicity of American officials while he
awaited extradition; (4) evidence sustained
finding that defendant was competent to
stand trial; and (5) evidence sustained find-
ing that defendant willfully perjured himself,
warranting senteneing enhancement for ob-
struction of justice.

Convictions affirmed; sentence vacated
and remanded.

1. Conspiracy €51

Defendant who was convicted of a con-
gpiracy to distribute cocaine was not subject
to statute's mandatory life sentence, where
statute did not take effect until well aftar
conspiracy end date charged in indietment.
Comprehensive Drug Abuse Prevention and
Control Act of 1970, § 401(b)(1)(ANL), as
amended, 21 US.CA, § S41(b)(1)A)GI).

2. Criminal Law &=51
Defendant who was convicted of conspir-
acy to distribute cocaine wag not eligible for

EXHIBIT D.
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other motions.!  He filed a timely naotice of
appeal.

11.

JURISDICTION AND STANDARDS
OF REVIEW

{11 The district court had jurisdiction ur-
der 18 U.S.C. § 3231 and 25 Us.Co§ 2255,
We have jurisdiction under 28 U.S.C. ¢ 2205
and 2% US.C. § 1291, The deeision whether
to grant or deny 4 petition for habeas corpus
is reviewed de nove.  Adwins v Peterson, 968
1" 2d 835, 843 (9th Cir.1992) (en bane). Find-
ings of fact are reviewed for clear error.
Thomas v Brewer, 423 F2d 1361, 1364 (thh
Cir1991).

111
DISCUSSION
Violation of Fed R.Crin £ 1L

(2] The voluntariness of o guilty plea 13
subjeet to de wovo review.  [mited States v.
Signori, 844 F.2d 635, G3% (9th Cir1988).
Hefore accepting a guilty plea, the lower
court judge must speak personally to the
defendant to ensure his plea is voluntary.
Fed R.Crim.P. 11(d). Roberls argues his
guilty plea was not voluntary because the
court: 1) told him he would he gentenced
under the “old law,” not the Sentencing
Guidelines, 2) tailed to telt him he would not
he eligible for parole, and #) gave him 4
potentially longer sentence than the onc he
was advised of at his plea hearing.

1. The judge was not obhigated fe ser-
tence him wnder pre-Gruidelines lai.

i3,4] The first contention fails. The
Sentencing Guidelines apply retroactively to

1. All the issues raised in his motions but not
specitically discussed lack merit.

2. The government contends this issue was nol
raised below. However, Roberts did take issue
with the magistrate’s finding that “the Rule 1l
violation movant has raised 1s imsuaterial due to
movant having been informed of the maximum
sentence.” C.R 95 at 1. He also complained
that imposing the term of supervised release vio-
lated Rule L1. C.R. 58 at 3. Even if this issue

was not raised sufficiently below, Roberts can

guitty pleas, such as this one, which were
entered in the “window period” belween our
decision suspending the (uidelines and the
Supreme Court’s holding in Mistretla that
the Guidelines were constitutional. nited
States v. Rumos, 923 Fad 1346, 1358 (Uth
(Sr.1991). The Guidelines went intv effect
on November 11, 1987 and apply to conspira-
cles, such as this one, that ended after that
date. United States v. Kohl, Y72 F2d 24,
948 (9th Cir.1992). The version of Rule 11 in
offect al Roberts's November 21, 1988 plea
hearing did not obligate the court to tell
Roberts about the Sentencing  Guidelines.
Ramos, 923 F2d at 1357, That the judge
said he would be se;'ltenceq under the “old
law” had no effect. United States v. Carey,
84 1.9d 54T, 548 (11th Cir198W, cert. de-
nivd, 491 US. 1067, 110 S.Ct 1786, 103
LEd2d 787 (1990).

2 Iueligibility for parole.

[5] The judge did not violute Rule 11 by
failing to advise Roberts that he would be
ineligible for parole. Rule 11 does not re-
quire the triul court to notify a defendant of
parole eligibility before accepting his guilty
plea. (fnited States v Sunclemente-Bejurd-
no, %61 I2d 208, 209 (9th Cir.1988}- (per
eaviam). :

3. Fuaifure to discuss supervised release.?

[6,77 Rule 11 requires that the judge
advise the defendant of the “maximum possi-
ble penalty” before accepting his guilly plea.
Fed R.Crim.P. 11{e)(1). Here, the judge vio-
luted Rule 11 hecause Roberts received 1
potentially longer sentence than the maxi-
mum he was advised of. At his November
21, 198% plea hearing, the judge told Roverts
that he faced a statutery maximum sentence
of twenty years, a $1 million fine, and a

now raise it i it is purely a yuestion of law,
which is not dependent on the factual recoud,
United States v. HBanret!, 935 F.2d 178,180 (9th
Cir.1991), and it the opposing side docs not
suffer prejudice as a result, United States v
Flores-Payon, 942 F.2d 556, 558 (9th Cir.1991).
whether a Rule F1 violation occurred because of
the judge’s failure to discuss the termn of super-
vised release at Roberts's plea hearing is purely a
legal question, and we do not think the govern-
ment will sufer any prejudice. '

\
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mandatory penalty assessment of $50. 21
U.S.C. § 841((IC). The judge mentioned
nothing about supervised release. At sen:
tencing, Roberts received the twenty year
maximum pius a three year term of supet-
vised release pursuant to the Sentencing
Guidelines. C.R. 35 at 20; 11.9.8.G.
$§ 5D3.1(a), HD3.2(b)(1). If Roberts violates
the conditions of his supervised release, the
court may revoke his supervised release and
send him back to prison for up to three more
years. 18 U.S.C. § 3583(e)3). Thus, Rob-
orts’s maximum sentence is at least twenty-
three vears, not {wenty years. Because of
the term of supervised release, Roberts re-
ceived a potentially longer sentence than he
was apprised of at his plea hearing.

[f the defendant réceives A potentially
longer sentence than the maximum he was
told, the failure to inform him of the super-
vised release term affects his “gubstantial
rights” and iz not harmless error. Fed.
R.Crim.P. 11éh);,  Rodviguera 2 [Tnited
States, 954 F.2d 1465, 1469 {9th Cir.1992) (no
harmless error where defendant was advised
maximum was forty vears but received eight
years in prison plus ten years supervised
release which could potentially be extended
to life); [nited States v. Sanclemente—-Bejar-
ono, 861 F.2d. 206, 208-10 {9th Cir.1988)
(harmless error where defendant was advised
maximum sentence was life imprisonment
and received fifteen year sentence anid five
year term of supervised release);, Umnited
States v Sharen, 812 F.2d 1233, 1234 (Yth
(1ir.1987) (not harmless error where. defen-

3. As previously stated, the judge was not obligat-
ed to discuss the Guidelines at that time. Ra-
mos, 923 F.2d at 1357. However, the version of
Rule 11 in effect at the plea hearing required the
judge to discuss a “term of supervised relcase.”
Fed R.Crim P. tE{ci(1) (1988). THe government
contends that these words refer only to stamufory
supervised release, not supervised refease im-
pused under the Guidelines. The plain words of
Rule 11 make ne such distinctien, although, with
the benefit of both hindsight and legislative histo-
ry, the government may be right.

4. Roberts pled guilty only to conspiracy under 21
U.S.C. § 846. Until November 18, 1988, a con-

spirator was Hot subject 1o the manaalmy teom

o —

of supervised release contained in the underlying
Roberts's  case, 21 Us.C
& R41(MKC). Bifuleo v, United States, 447 U 5.
381, 401, 100 S.Ct. 2247, 2259, &5 1.Ed.2¢ 205
{1980}, However, effective  November 18,

EXHIBIT E.

US. v. ROBERTS 369
Citeas 5 F.3d 365 (9th Cir. 1993)

dant was advised maximum was twenty-one
years and he reccived ten year term and ten
vears of special parole hecause liberty could
he restricted for well over twenty-one years).

The government argues that the version of
Rule 11 in effect at the time of Roberts’s plea
hearing did not require the judge to disenss
supervised Trelease under the Guidelines.
This is probably true® The government. fur-
ther contends the judge was not obligated to
discuss statutory supervised release. This is
also true! However, Rule 11 still man¢ates
that the judge teil the defendant the “maxi-
mum  possible penalty.” The defendant
ghould not receive a sentence longer than the
ane discussed at the plea hearing.

[8] The government alzo argues that the
plea agreement mentioned a term of super-
vised release, so Roherts's plea was volun-
tarv, and any failure to mention it in open
court was harmless error.  However, the
plea agreement simply listed the statutory
maximum penalties for all the counts in the
indictment.  Supervised release was men-
tioned as part of the maximum statutory
penalty for violating 21 11.8.0. § 841{a)(1)—n
eritmne that Roherts did not plead guilty to.

In fact. we take the Rule 11 mandate quite
literally.  In Sanclemente—Bejarann,  86)
F2d at 208, the judge at the plea hearing
asked the defense counsel if there was a
supervised  release term and she said
“Ypa ... According to the new [law], there
should be five years supervised release. At

1988, —three days before Roberts’s plea hearing—
the conspiracy statute was amended se conspira-
tors would get the same penalties, including
% 841's mandatory term of supervised release, as
do people who commit the nnderiving offense.
Anti-Drig Abuse Act of 1988, Pub.L. No. H00-
690 § 6470(a), 102 Stat. 4181, 4377. Noncthe-
less. we hold that the amended version of the
conspiracy statute should apply ony to offenses
commitied after its effective daie. Inited States
v Moon, 926 F.2d 204, 210 (2d Cir 1991y, [nited
States v, Curry, 02 ¥.2d 912, 917 (ilth Cir),
cert. denied, 498 U S. 1015, 11] 5.t 588, 112
L.Ed.2d 592 (i990), and cori. denied, 498 11.5.
91, 111 S.C0 973, 112 L.Ed.Zd 1059 (1991).
H we were to apply the amended version of
§ 846 to offenses committed before its effective
date, such as Roberis’s, it would violate the Ex
Post Facte Clause of the Constitution.  Curey,
gp2 F.2d at 917 n. 5.

%
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Defendant pleaded guilty to conspiracy
to manufacture and distribute more than 50
marijuana plants, completed prison term, and
was subsequently reimprisoned for violating
terms of his supervised release. On motion
by defendant, the tnited States District
Court for the District of Oregon, Helen .J.
Frye, J., reduced prison term imposed on
defendant following revocation of his super-
vised release to time served. Government
appealed. The Court of Appeals, Boochever,
Circuit Judge, held that disurict court vould
reduce sentence impoged upon revocation of
supervised release under statute that grants
court discretion to modify previously imposed
term of imprisonment when sentencing range
is subsequently lowered by senlencing com-
mission,

Affirmed.

TG Nelson, €Cireuit Judge, filed dissent-
ing opinion.

1. Criminal Law &=4996(1.1)

Distriet court had diseretion to veduce
defendant’s sentence that was imposed pur-
suant to revocation of supervised release,
under statute pranting court diseretion to
modify previeusly imposed term of Imprisen-
ment when sentencing range is subseguently
lowered by sentencing commission; range for
defendant’s undertying offense of conspiracy
to manufacture and distribute marijuana was
gigrnificantly lowered, sentence upon revocas
tion of supervised release was part of sen-
tenee for underlying offense, and court re-
tained broad sentencing discretion despite

existenee  of  Senteneing  Guidelines. 18
US.CA § 35822, USSG. §8 1B11O,
oD1.1 Table n, 18 US.CA; § 2Dl
(1994).

2. Criminal Law ¢=482.9(8}

Qeven months' imprisonment  imposed
upon defendant for violating terms of super-
vised release was not punishment for new
substantive offense, but, rather, was original
sentence for anderlying offense that was exe-
cuted when defendant was returned to prison
after violating terms of supervised release.

Lisa Simotas, United States Department of
Justice, Washington, Tr.C., for plaintift-appel-
lant.

Wendy Willis, Asgistant Federal Publie
Defender, Portland, Oregon, for defendant-
appellee,

Appeal from the United Ytates District
Court for the District of Oregon, Helen J.
Frye, District Judge, Presiding. D.C. No.
CR-G0-000283-H T

Befure: PREGERSON, BOOCHEVER
and T.G. NELSON, Cireuit Judges.

BOOCHLVEL, Circait Judge:

The United States appeals the district
court’s reduction of the prison term imposed
on Gregory Alan Itherton {*IStherton™) fol-
Jowing the revocation of his supervised re-
lease to time served. We affirm.

. FACTS AND PROCEDURAL HISTO-
RY

In February of 1991 Etherton pleaded
guilty to a one-count information eharging
him with conspiracy to manufacture and dis-
tribute more than 50 marijuana plants, in
violation  of 21 USC, 8§ 8ala)d),
$41(h(1NCY, and 846, The farijuana equiv-
alency guidelines in effect at the time treated
gach marijuana plant ag equivalent ¢ one
kilogram of dry marijuana. Ftherton’s 683
marijuana plants were thus eyuivalent to 633
kilograms of dry rmarijuana. [ER 9] See
USSG 8§ 2DL1e  (Nov.1994) (amended
1995). After adjustments, the final puideline
range called for 51-63 months in prison.

EXHIBIT F.
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.8, v. ETHERTON 51
Citeas 101 F.3d 80 (9th Cir. 1996)

The district court sentenced Etherton to
51 mwnths in prison to be followed by a
three-yeur term of supervised release subject
to standard and special conditions. [ER 6-7]
Ltherton completed his prison term and be-
gan serving his supervised-release term in
March 1995, Three months later, Etherton's
probation officer informed the distriet court
thal. Etherton had violated his release condi-
tione.  Following a hearing at which Ether-
ton admitted to violating the terms of his
supervised release, the distriet court revoked
Etherton’s supervised release and sentenced
him to seven menths in prison.

In November of that vear the Sentencing
Commission issued a retroactive amendment
reducing the marijuana plant equivalency ra-
tip to treat each marijuana plant as equiva-
lent to 100 prams of marijuana. UssG.
38 11231.10, 2D1.1(eXE) (Nov.1495).  Fther-
ton filed a motion pursuant to 18 U.S.CL
§ 9582(¢) requesting that the districl ecourt
reduce his release-violation prison term to
time served.  Section 3H82(c)2) grants the
court. diseretion to modify a previously im-
posed term of imprisenment, when the sen-
teneing range has subsequently been lowered
by the Sentencing Cominission.

The districl court held a hearing at which
the Government argied that scetion 3582(c)
did not grant the court authority to reduce
the sentence for the supervised-release viola-
tion. The court issued a summary order
reducing the seven-month term o time
served,

IT. ANALYSIS

{11 The question presented is whether
the district court had discretion under see-
tion 3582(eX2) to reduce Ktherton’s sentence
pursuant to the revecation of supervised re-
lease. Section 36%2(e)2) provides in relevant
part that:

The eourt may not modify a term of im-

prisonment once it has been imposed ex-

cept that—

(23 in the case of a defendant. who has

heen sentenced to a term of imprisonment

hased on a sentencing range that has sub-
sequently been lowered by the Sentencing

Commission pursuant to 28 TER.CL 99403,

upon motion nf the defendant ., the

court may reduce the term of imprison-
ment. ...

EXHIBIT F.

The sentencing range for Ktherton's un-
derlying offense, congpiracy to manuiacture
and distribute marijuana, was substantially
reduced when the Sentencing Commisgion
amended the marijuana plant equivalency ra-
tio. Under the original guidelines, Ktherton
served 51 monthg, the minimum sentence for
a base level of 28 with six points of reduetion
and a eriminal history seore of TI1. He was
then subject to three years supervised re-
lease.  Under the amended guidelines,
Etherton's base level would he 22, which,
with the same reductions, would call for a
sentence of 27-33% months.  See U.S.8.G.
§ 1BL.10(k  (Nov.1995) ‘In  determining
whether ... a reduetion is warranted

under 18 TLS.C. § 3582(e)2), the court
should congider the sentence that it would
have imposed” under the amended puide-
lings.).

(2] The seven months imprisonment is
not punishment for a new substantive of-
fense, rathier “it is the original sentence thal
iz execuled when the defendanl 1 returned
to prizon after a violation of the terms of o
supervised release” (hvited Stafes v Pos-
kow, 11 T.3d 873, &81 (9th Cir.1993). We
held in Paskoro that “a term of supervised

rélease .. 18 ‘simply part of the whole ma-
trix of punishinent which arises out of 2
defendant's original erimes” " Td. at 883 Tei-
tution omitted). Moreover, in Koon v {/nit-
ed States, — L& - — 116 S.CL 2035, 135
L.Ed.2d 392 (1996), the Supreme Court rec-
ognized that even in this era of the Sentenc-
ing Guidelines, district courts retain broad
sentencing discretion. —- ULS. at ——- 116
SOt at 2046 (“[a] distriet eowt’s decision

will in mogt cases be due substantial
deference, for it embodies the traditional ex-
ercise of digerction by a sentencing court”).
In light of Paskow and the senteneing discre-
tion granted to district courts in Koon, we
interpret. the statute’s directive that “the
court may reduee the term of imprisenment”
as extending Lo the entirely of the original
sentence, including terms of imprisonment
imposed upon revocation of supervised re-
lease.

Because IStherton had heen sentenced
“hased on a sentencing range that has subse-
quently been lowered,” the court had author-
ty to exercise its diseretion to reduce the
sentence under section SHRZ(eHZ2).  In the
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U.S. v. OSMENT 1243
Cite as 13 ¥.3d 1240 (8th Cir. 1994

speeial parole term, a five-year probation
term, and a ten-year suspended sentence of
imprisonment. Notwithstanding the lack of
complete advice, Jovanovic’s actual sentence
rendered the errov harmless.  McGeehan,
824 F.2d at 680

The advice of the maximum fifty-five vear
sentence makes irrelevant and harmless er-
vor the failure to advise of the maximum life
special parole term.  Any violation of the
limited special parole term of three years
plus sugpended and parole terms (fifleen
years) added to his nine-year sentence could
in no way approach fifty-five years.

Holiemeay v, (nited States, 960 F.2d 15438
(Rth (ir.19492), need not give us pause. In
Hollweay, the district court informed defen-
dunt that he could be sentenced to fifteen
years in prison on each of the four counts to
which he pled guilty, for a total of sixty
vears. The court faited to advise defendant
that he could also be sentenced Lo two con-
secutive ten-year terms of special parole, for
a total of twenty years. Defendant received
a prison term of twenty-five years and a
special parele term of twently years. Hollo-
way thereafter sought relief pursuant to 24

1.8.0. & 2255, arguing that had he known of

the special parole term, he would not have
pled guilty.  While recognizing that the dis-
trict courl committed error in failing to in-
form Holloway of the special parole term,
this court rejected defendant’s claim, holding
the error harmiess. [d at 1354, The court
regsoned that, because Holloway had been
advised thal he faced a sixty-year sentence,
and that even with inclusion of the special
parole term, his total sentence came to 45
years. [fd.  Holloway does not address the
offect of revoeation of a special parole term.
('f United States v. Rodrigue, 545 ¥.2d 75,
76 (8th Cir.1976) (pursuant to former Rule
11{e)1) (which did not include “eifect of™
language), advice as to special paroie term
required onty disclosing possibility of special
parole term).

Support for our interpretation of Rule
11{e)(1) also may be found in deeisions by our
gister circuits. See, e.q., Rodriguern v Unit-
ed States, 954 F.2d 1465, 146869 (9th Cir.
1992): United States v Garcia—Gareta, 934
Fod 230, 232-33 (5th Cir1991); Moore

EXHIBIT G-

[Mnited States, 592 F.2d 763, 765 t1th Uir
1979).

[2] Having determined that “effect. of any
supervised release term” under Rule 11{c)(1)
includes the consequences upon revocation of
that release term, the distriet court's failure
to so advise Osment of the consequences
mandated by § 35R3(e)(3) constifutes error.
We now turn to Rule 11¢h), to determine
whether the error affects defendant’s sub-
stantial rights, or may be deemed harmless,

(3] The distriet cowrt advised Osment
ihat he faced a maximum prison sentence of
five vears. Thus on its face, Osmenl’s sen-
tence of fifleen months imprisonment and &
three-year supervised release term, for a to-
tal of four years and three monthe or fifty
one months, does not exceed the statutory
penalty of which Ogment was advised. The
effoct of the supervised release term has not,
however, been congidered.

Revoeatien of the supervised release term,
pursuant to § 3583e)), would require thal
Osment gerve no more than two additional
vears in prison, without eredit for time
served post-release.  Thus the maximum
possible penalty, i.e., the worst case scenario,
inchiding the effect of the supervised release
term, would be as follows: fifteen months
imprisonment, two vears and 364 days super-
vised releage, and two vears imprisonment,
for a total of seventy-five months less one
day. This total exceeds the five-year or six-
ty-month term of imprisonment the district
court advised Osment.  Accordingly, we can-
not deem the error harmless on this direct
appeal.

Fased on the foregoing, we reverse, vacate
and remand to the distriet cowrt so that
Osment may plead anew. With this resolu-
tion of the appeal, we deem it unnecessary to
diseuss Osment’s claim that he had been
denied the right to represent himself in some
of the proceedings in the trial court.
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Mexican
ruling
limits
extradition
Those facing life
won't gotoU.S.”

MEXICO CITY — Mexica's
Supreme Court has blocked
the extradition of criminal sus-
pects facing life sentences in
the [Tnited States, confounding
1.5. authorities seeking to con-
vict defendants accused of
drug trafficking and murder.

The ruling, handed down in
October but published in full
last month, has stopped the ex-
tradition of more than 70 high-
profile defendants.

The decision is rooted in
Mexico's constitution, which
says that all people are capable
of rehabilitation. A life sen-
tence, the court ruled, flies in
the face of that concept. The
maximum sentence i Mexico
is 40 years, although some-
times a 60-year term may be
imposed.

The prisoners for whom ex-
tradition has been barred in-
clude a former state governor,
Mario Villanueva, indicted in
New York on charges of smug-
gling 200 tons of cocaine into
the United States. Another is
Augustin Vazquez Mendoza,
who was on the FBI's list of the
10 most-wanted fugitives,
charged with the 1994 murder
of an undercover drug-en-
forcement officer in Arizona.

The Drug Enforcement Ad-
ministration (DEA) spent six
years and more than $1 million
pursuing Vazquez hefore his
arrest in fuly 2000. Now it ap-
pears that, in order to extradite
him, Arizona may have to dis-
miss the case and oy him on
lesser charges.

Stmilarly, the indictment
against Villanueva, a fugitive
for two vears before his arrest
in Mav 2001, will have to be re-
drawn if he is ever to face jus-
tice in the United States, offi-
cials said.

1

R

EXHIBIT

H.

The court, in a 6-2 ruling,

said a life sentence negated the |
Mexican constitution’s provi- 1§,

sions for rehabiiitation. "It
would be absurd to hope to re-

habilitate the criminal if there | -

were no chance of his return-
ing to society,” Justice Rorman

Palacios wrote for the majority.

Trafficking

The decision was a bitter '

pilt for U.S. officials, who cite
the Villanueva and Vazquez

cases as crucial for establishing |-+

a toundation of justice in mat-
ters between the couniries.
Villanueva. governor of the
state of Quintana Roo [rom
1993 to 1999, is the highest-
ranking Latin American politi-
cian to face drug charges filed
in a US. court since the arrest
of Gen. Manuel Noriega, the

dictator of Panama, in 1989

Villanueva is accused of work-
ing with traffickers to import
cocaine into the United States,
taking a $500,000 bribe for ev-
ery major shipment that
passed through his state in the
mid-1990s.

The charges against him
filed in U.S. District Court in
New York City — two counts of
running a “continuing criminal
enterprise” — carry a maxi-
mum sentence of life in prison
for each charge and a $4 mil-
lion fine. Law enforcement of-
ficials in Mexico said the U.s.
attorney’s office in New York
might have to seek a new in-
dictment an lesser charges,
carrying a maximum 2{-ycar
sentence, against Villanueva,
55.

Vazquez, 31, is charged as
the mastermind in the 1994
killing of Richard Fass, a U.S.
DEA agent working undercov-
er, in Glendale, Aniz.

The state of Arizona charges
that Vazauez ordered that Fass
be killed 1o recoup a 22-pound
shipment of methamphet-
amine and the $160,000 that
Fass had brought along to pay
for it. After six years as a fugi-
tive, and a national manhunt,
he was arrested by Mexican au-
thorities 18 months ago.

But last week, a judge ruled
that the recent Mexican Su-
preme Court decision barred
his extradition. Arizona has
two hard choices if it wants 10
try Vazguez: drop the murder
charge ar promise Mexico that
he will receive a fixed sentence
of 60 vears or less if convicted.
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V- GRAND JURY ORIGINAL
FILED UNDER SEAL

WILBER ALTIRIO VARELA, VIOLATIONS:

a/k/a "Detergente,

a/k/a "Jabon," 18 U.5.C. § 1962 (c)
DIEGO LEON MONTOYA-SANCHEZ, {(RICO)
LUIS HERNANDO GOMEZ-BUSTAMANTE, H

a/k/a “Rasguno,” : 18 U.8.C. § 1962(d)

ARCANGEL HENAO-MONTOYZA,
a/k/a “E1 Mocho,”
JUAN CARILOS RAMIREZ-ABADIA,
a/k/a “Chupeta,”
CARLOS ALBERTO RENTERIA~-MANTILLA,
a/k/a “Beto Renteria,”
GABRIEL PUERTA-PARRA,
; a/k/a “Doctor Puerta,”
*JORGE QORLANDO RODRIGUEZ-ACERO,
a/k/a “El Mone Ciquenta,” and
"JATRO APARICIO-LENIS, .
a/k/a “Don Pedro,”

(RICO Conspiracy)

21 U.5.C. § 963

: {Conspiracy tc Import Five

Kilograms or More of

Cocaine and to Manufacture
and Distribute Five
Kilograms cof More of Cocaine
Intending and Knowing that
the Cocaine Will Re
Unlawfully Imported into

the United Statesg)

: 18 U.8.C. § 1963 (a)
Defendants. 21 U.5.C. § 853
: (Forfeiture)
SULLIVAN, 4. EGS
SUPERSEDING ITNDICTMENT
THE GRAND JURY CHARGES THAT:
COUNT ONE APR9g 2004

Racketeering Viclation

«

The Grand Jury charges:

At all times relevant to this Indictment:
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